WATER PLANNING COMMITTEE
AGENDA FOR
JULY 22, 2010

Javier Saunders – Chair
Rua Petty – Vice Chair
Marilyn Dailey
Trish Hannan
Lynne Heidel
Keith Lewinger
Bud Lewis

John Linden
Barry Martin
Dan McMillan
Mark Muir
Fern Steiner
Mark Watton

1.

Roll call – determination of quorum.

2.

Additions to agenda (Government Code Section 54954.2(b)).

3.

Public comment – opportunities for members of the public to address the
Committee on matters within the Committee’s jurisdiction.

4.

Chair’s report.
4-A Directors’ comments.

I.

CONSENT CALENDAR

II.

ACTION/DISCUSSION
1.

Integrated Regional Water Management Plan update.
1-A Upcoming Integrated Regional Water Management
Program funding opportunities. (Information)

Mark Stadler

1-B

Mark Stadler

Approve amended Memorandum of Understanding with
the city of San Diego and county of San Diego for
implementation of Integrated Regional Water Management
activities.
Staff recommendation: Approve the second amendment to
the 2008 Memorandum of Understanding with the
city of San Diego and county of San Diego so that liability
for San Diego Planning Region’s Proposition 50 contract is
shared equally among the Water Authority, the city of San
Diego and the county of San Diego. (Action)

2.

Resolution establishing preliminary informal terms and conditions
for the Otay Municipal Water District’s proposed Peaceful Valley
Ranch Annexation.
Staff recommendation: Adopt Resolution No. 2010-__ establishing
preliminary informal terms and conditions for the Otay Municipal
Water District’s proposed Peaceful Valley Ranch Annexation, and
requesting that Metropolitan Water District of Southern California
grant conditional approval and give notice of intent to impose water
standby charges. (Action)

3.

Carlsbad Desalination Project.
3-A
Consideration of key terms and conditions of a potential
Water Purchase Agreement with Poseidon Resources
(Channelside) for desalinated seawater from the Carlsbad
Desalination Project. (Action)
(provided under separate cover)
3-B

Ken Weinberg

CLOSED SESSION:
Conference with Real Property Negotiator
Government Code §54956.8
Property: Real property interests for Carlsbad Desalination
Facility, Conveyance and Distribution Pipelines, and
Aqueduct connection
Agency Negotiators: Daniel Hentschke, Maureen Stapleton,
Sandra Kerl, Ken Weinberg, Eric Sandler, William Busch
Negotiating Parties: Poseidon Resources (Channelside) LP
Under Negotiation: Price and terms of acquisition

Dan Hentschke

INFORMATION

III

IV.

Dana Friehauf

1.

Presentation on Fiscal Year 2010 Water Supply Allocations
Monitoring. (pickup packet)

Dana Friehauf

2.

Water Resources report.

Ken Weinberg

ADJOURNMENT
Doria F. Lore
Clerk of the Board

NOTE:

This meeting is called as a Water Planning Committee meeting. Because a quorum of the Board may be present, the meeting is also
noticed as a Board meeting. Members of the Board who are not members of the Committee may participate in the meeting pursuant to
Section 2.00.060(g) of the Authority Administrative Code (Recodified). All items on the agenda, including information items, may be
deliberated and become subject to action. All public documents provided to the committee or Board for this meeting including materials
related to an item on this agenda and submitted to the Board of Directors within 72 hours prior to this meeting may be reviewed at the San
Diego County Water Authority headquarters located at 4677 Overland Avenue, San Diego, CA 92123 at the reception desk during normal
business hours.

July 14, 2010
Attention:

Water Planning Committee

Upcoming Integrated Regional Water Management program funding opportunities.
(Information)
Purpose
This report describes new funding opportunities for the San Diego Integrated Regional Water
Management (IRWM) Program created by voter-approved bond measures. It also establishes the
tentative schedule for grant programs scheduled to occur later this year or in 2011.
Background
The Water Authority, the county of San Diego and the city of San Diego joined in 2005 to form a
regional water management group (RWMG), develop the first San Diego IRWM Plan and apply for
IRWM implementation funding under the state’s Proposition 50 grant program. The RWMG
completed the IRWM Plan, which was adopted by the Water Authority Board of Directors in 2007
and approved by the Department of Water Resources (DWR) in 2009. In 2008, DWR awarded a
$25 million Proposition 50 IRWM implementation grant to the San Diego Planning Region, which
encompasses the western two-thirds of San Diego County. These funds are supporting 19 waterrelated projects by public agencies and non-profit organizations in the San Diego region, including
three by the Water Authority and nine by Water Authority member agencies.
New funding opportunities were created in 2006, when California voters approved Proposition 84
and Proposition 1E, both of which provide funding for projects that are included in adopted IRWM
plans. Proposition 84 allocates $1 billion to DWR to support IRWM planning and implementation
in California. Of this amount, $91 million is earmarked for the San Diego Funding Area, which
the bond language defines as encompassing western San Diego County and portions of southern
Orange and Riverside counties. Under a Tri-County memorandum of understanding approved
by the Water Authority Board in 2009, the San Diego Planning Region is slated to receive $71
million from the Prop 84 grant program. Proposition 1E offers $212 million for regional flood
management and stormwater projects that are included in an adopted IRWM plan.
As with the Proposition 50 IRWM grant program, projects will be submitted as an integrated
suite in the Proposition 84 implementation grant program. Projects seeking Proposition 1E
funding will be submitted individually rather than as part of a package, but they must be included
in an adopted IRWM plan.
Discussion
DWR has announced that it will open three grant programs of interest to the San Diego Planning
Region in the coming months. First will be a planning grant program that is expected to offer
$20 million for the development, updating or improvement of an IRWM plan. These funds,
which will be awarded on a statewide competitive basis, also may be used for planning efforts
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specific to a topic such as salt/nutrient management planning. The maximum grant for this
program is expected to be $500,000. The San Diego region will seek planning funds to update
the 2007 San Diego IRWM Plan and perhaps to pursue other focused planning efforts.
Next on DWR’s schedule will be the first of an anticipated three rounds of Proposition 84 IRWM
implementation grant programs. Some $100 million has been appropriated for the first round.
DWR has established two funding targets for this money – not less than 20 percent for water
conservation projects that will help meet the governor’s “20 by 2020” goal and not less than 10
percent for projects that address critical water-related needs of disadvantaged communities. Of
the $100 million, $10.1 million would be allocated to the San Diego Funding Area. Under the
funding formula established in the Tri-County MOU, the San Diego planning region would
receive approximately $7.9 million from this total.
To be eligible for Proposition 84 implementation grant funding, a project must provide multiple
benefits and address at least one of a long list of topics identified by DWR. This list includes,
but is not limited to, water supply reliability, conservation, recycling, drinking water treatment,
stormwater management, watershed protection, groundwater management, contaminant removal,
multipurpose flood control and ecosystem restoration.
DWR also is planning to award $150 million in Proposition 1E grant funding on a statewide
competitive basis for regional flood management and stormwater projects that are included in an
adopted IRWM plan. Of this amount, approximately $100 million is targeted toward projects
that address immediate public health and safety needs and strengthen existing flood control
facilities with seismic safety concerns. This pot of money may be of particular interest to certain
member agencies. The maximum grant under this program is expected to be $30 million.
The San Diego RWMG has issued a call for projects to be added to the San Diego IRWM Plan,
which will make them eligible for consideration for inclusion in the region’s Proposition 84 grant
applications and also for individual Proposition 1E grant funds. Projects may be added to an
online database accessible through the San Diego IRWM website (http://www.rmcwater.com
/clients/sdirwmp/home.html). The RWMG has notified potential project sponsors of this call for
projects through numerous means, including public meetings and email distribution lists. The
deadline to submit projects for consideration for the first round of Proposition 84 implementation
grant funding is August 2.
The San Diego IRWM Program will review all projects submitted by the deadline. Those
projects considered to be in the top tier will receive additional scrutiny by a project selection
workgroup comprising experts representing the various interests on the IRWM program’s
Regional Advisory Committee (RAC). The workgroup will recommend to the RAC a suite of
projects for inclusion in the region’s Proposition 84 implementation grant application. The RAC
in turn will decide whether to recommend the grant application, including the suite of projects, to
the Water Authority Board, which will determine whether to submit the application to DWR.
DWR has not released final guidelines for any of these grant programs. DWR staff has said
informally that they expect the Proposition 84 planning grant application period to begin July 31.
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Whatever the actual starting date, this period is scheduled to last eight weeks. When it is
completed, the first Proposition 84 implementation grant application period will begin and last
for 10 to 12 weeks. The Water Authority will submit these applications on behalf of the San
Diego region, as occurred with the Proposition 50 grant application. Staff will return to the
Board for authorization to submit these applications before they are due. The Proposition 1E
grant application period is expected to take place next year.
Prepared by:
Reviewed by:

Mark Stadler, Principal Water Resources Specialist
Ken Weinberg, Director of Water Resources

July 14, 2010
Attention:

Water Planning Committee

Approve amended Memorandum of Understanding with the city of San Diego and county
of San Diego for implementation of Integrated Regional Water Management activities.
(Action)
Staff recommendation
Approve the second amendment to the 2008 Memorandum of Understanding (MOU) with
the city of San Diego and county of San Diego so that liability for San Diego Planning
Region’s Proposition 50 contract is shared equally among the Water Authority, the city of
San Diego and the county of San Diego.
Alternative
Do not approve the second amendment to the MOU.
Fiscal Impact
There is no fiscal impact.
Background
In 2008, the Board approved an MOU review among the Water Authority, the city of San Diego
and the county of San Diego for Integrated Regional Water Management (IRWM) planning and
implementation activities during fiscal years 2009 through 2012. This MOU superseded a
previous MOU agreement adopted in 2005 between the three IRWM partners. The 2008 MOU
established the San Diego Regional Water Management Group (RWMG), which comprises the
Water Authority, the county of San Diego and the city of San Diego. The MOU also designated
the Water Authority as the lead agency for the San Diego RWMG. Under this arrangement, the
Water Authority submits grant applications on behalf of the RWMG to the Department of Water
Resources (DWR) and contracts with DWR when funds are awarded.
In 2008, DWR bestowed a $25 million IRWM grant to the San Diego Planning Region from the
Proposition 50 grant program. The funds support 19 water-related projects sponsored by public
agencies and non-profit organizations in the San Diego region. As the RWMG’s signatory on the
San Diego region’s Proposition 50 grant, the Water Authority assumed responsibility for the
work performed by the project sponsors and for any default of contract by a project sponsor.
In 2009, the Board approved the first amendment to the 2008 MOU, which authorizes the Water
Authority to administer grants that the region receives, distribute funding to the project sponsors
and contract directly with the sponsors. With this responsibility in place, the Water Authority is
developing individual agreements with each project sponsor that obligate their compliance with
the terms set out in the Water Authority’s agreement with DWR. Each contract states that
project funding is contingent upon receipt of funds from the state and that the Water Authority
has no obligation to fund any project if the state withholds grant funds. The 2009 amendment
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also stated that the RWMG would work in good faith to develop and adopt a joint powers
agreement for distribution and management of grant funding, including equal distribution of
liability among the three members in the event of a breach of contract by a project sponsor.
Previous related Board actions:
• In December 2008, the Board approved an MOU between the Water Authority, the city of San
Diego and the county of San Diego for IRWM planning and implementation activities in the
San Diego Region.
• In August 2009, the Board approved the first amendment to the San Diego IRWM MOU; the
amendment authorizes Water Authority staff to administer the Proposition 50 grant
agreement.
Discussion
The RWMG studied the concept of a joint powers agreement for the San Diego IRWM Program
as well as several other options for sharing contractual liability. Although liability is in place at
the sponsor level, the group wanted the added protection this would provide. They decided that
amending their MOU so that each member would share equally in any contractual liability
resulting from a default of contract by a project sponsor under its Proposition 50 grant agreement
with the Water Authority would be as effective as establishing a joint powers agreement. They
also agreed that the Water Authority would continue to administer the region’s Proposition 50
grant and serve as the lead agency in dealings with DWR.
Attached is a resolution approving the second amendment to the 2008 MOU among the Water
Authority, the city of San Diego and the county of San Diego for the implementation of IRWM
activities. Staff recommends approval of the resolution so that the RWMG members share
equally in any contractual liability that results from a project sponsor’s performance of services
under its Proposition 50 grant agreement with the Water Authority.
Prepared by: Mark Stadler, Principal Water Resources Specialist
Reviewed by: Ken Weinberg, Director of Water Resources
Approved by: Sandra L. Kerl, Deputy General Manager
Attachment:

Second Amendment to Memorandum of Understanding among city of San Diego,
county of San Diego and San Diego County Water Authority for the Integrated
Regional Water Management Plan and Grant Program for 2009-2013

Attachment
SECOND AMENDMENT TO MEMORANDUM OF UNDERSTANDING AMONG
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO AND SAN DIEGO COUNTY
WATER AUTHORITY FOR THE INTEGRATED REGIONAL WATER
MANAGEMENT PLAN AND GRANT PROGRAM FOR 2009-2013
WHEREAS, on March 25, 2009, the City of San Diego (City), County of San
Diego (County), and San Diego County Water Authority (Water Authority) entered into a
Memorandum of Understanding (MOU) for the purposes of setting forth the respective
roles of the City, County, and Water Authority regarding the Integrated Regional Water
Management (IRWM) Plan and Grant Program.
WHEREAS, on November 10, 2009, the City, County, and Water Authority
(Parties) amended this MOU to designate the Water Authority as being responsible for
administering IRWM program grants, managing projects receiving IRWM Program grant
funding with respect to reporting to the State, submitting invoices to the State, and
distributing funding to the project sponsors.
WHEREAS, the Parties have determined that they will share equally in any
contractual liability resulting from a project sponsor’s performance of services under its
Proposition 50 grant agreement with the Water Authority.
The MOU is amended as follows:
A. Section 1, General Grant Obligations, is amended as follows.
Add the following to the beginning of the section:
Definition: A Local Project Sponsor is a proponent of an individual project that
will be funded as part of an IRWM Program grant from State. A local project
sponsor may be Water Authority, County, City, a Water Authority member
agency, a municipality or a non-governmental organization.
Replace subsection e with the following:
e. The Water Authority shall be responsible for administering and managing
projects that are in the jurisdiction of the Parties and are receiving IRWM
Program grant funding with respect to reporting to the State, submitting
invoices to the State and distributing funding to the Local Project Sponsors
(LPS).
Replace subsection g with the following:
g. The Parties shall share equally in any contractual liability, regardless of nature
or type, that arises out of or results from a LPS’s performance of services
under its agreement with the Water Authority. The Parties shall share equally
in any of the default provisions listed in Section 20 of the Water Authority’s
grant agreement No. 4600008209 with the Department of Water Resources.
The Water Authority also agrees to pursue contractual remedies.

Attachment
Add the following as subsection h:
h. Each Party shall procure and maintain during the period of this MOU
insurance from insurance companies admitted to do business in the State of
California or shall self-insure to cover any contractual liability resulting from
the conditions referenced in Section 3g.
B. Section 3, Prop 50 Grant Contract Administration, is amended as follows.
Add the following as subsection g:
g. The parties have agreed to apportion equally in one-third shares any liability
that occurs in the LPS’ performance of their contracts or that results from any
of the default provisions listed in Section 20 of the Water Authority’s grant
agreement No. 4600008209 with the Department of Water Resources.
C. This Second Amendment to the MOU may be signed in counterpart by the
Parties.
All other terms, covenants, and conditions in the original MOU as amended shall remain
in full force and effect and shall be applicable to this amendment.
The individuals executing this amendment to the MOU represent and warrant that
they have the legal capacity and authority to do so on behalf of their respective legal
entities.
IN WITNESS WHEREOF, the parties have executed this second Amendment to
MOU on the following date.
San Diego County Water Authority

By:________________________
Ken Weinberg, Director
Water Resources Department
City of San Diego

By:_________________________
Downs Prior, Principle Contract Specialist
Purchasing and Contracting Department
Date: _______________________

San Diego County

By:________________________
Winston F. McColl, Director
Department of Purchasing and
Contracting

Attachment
APPROVED AS TO FORM:

San Diego County Water Authority

County of San Diego

By: __________________________
General Counsel

By: ____________________
James O’Day
County Counsel

City of San Diego

By: _____________________________________________
Raymond C. Palmucci
Deputy City Attorney

Date: ___________________________

July 14, 2010
Attention:

Water Planning Committee

Resolution establishing preliminary informal terms and conditions for the Otay Municipal
Water District’s proposed Peaceful Valley Ranch Annexation. (Action)
Staff recommendation
Adopt Resolution No. 2010-__ (Attachment 1), establishing preliminary informal terms and
conditions for the Otay Municipal Water District’s (Otay) proposed Peaceful Valley Ranch
Annexation, and requesting that Metropolitan Water District of Southern California (MWD)
grant conditional approval and give notice of intent to impose water standby charges.
Alternatives
1. Modify preliminary informal terms and conditions for the proposed annexation.
2. Direct staff to deny Otay’s request to concurrently annex the property to Otay,
the Water Authority, and MWD.
Fiscal Impact
The Water Authority received a $3,000 administrative fee to cover costs associated with processing
the annexation. Upon final approval of the annexation, the Water Authority will receive a per acre
annexation fee based on the applicable annexation rate at the time of approval, which is currently
$2,929 per acre, for an additional $446,379.60.
Background
Otay adopted Resolution No. 3992 on September 3, 2003, requesting concurrent annexation of the
Peaceful Valley Ranch property to the Water Authority and MWD (Attachment 2). At the request of
the Water Authority, MWD’s Board granted conditional approval for the proposed annexation on
May 10, 2005. On June 23, 2005, the Water Authority Board requested that MWD set formal
terms and conditions for the proposed annexation, pending completion of adequate CEQA
documentation. The annexation process was on hold until July 29, 2008, when the county of San
Diego filed a Notice of Determination (NOD) that they had prepared a Final Environmental
Impact Report (EIR) certified pursuant to CEQA provisions.
There have been numerous changes to the water supply situation, as well as to the Water
Authority’s annexation process, since Otay made the initial request for annexation in 2003. Water
year 2007 marked the beginning of three consecutive years of drought in California. Also in 2007,
judicial rulings on pumping on the State Water Project to protect fish species severely curtailed
water supplies that continue to this day. In February 2006, the Board adopted annexation policies
that provide criteria for evaluating the annexation of territory to the Water Authority. On April 22,
2010, the Board adopted procedures for implementing Annexation Policy #2, Protection of Member
Agency Supply Reliability.
Due to the length of time from the initial request for annexation, staff is recommending that the
annexation request be reevaluated taking into account Water Authority annexation policies and
procedures along with the current water supply situation.
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The table below provides a summary of the major steps for concurrent annexation to the Water
Authority and MWD.
Major Steps for Concurrent Annexation to the Water Authority and MWD
1. Water Authority receives resolution from member agency requesting concurrent annexation to
the Water Authority and MWD.
2. Water Authority Board establishes preliminary informal terms and conditions, and requests
MWD grant conditional approval and give notice of intent to impose water standby charges
(Recommended action of this Board memo).
3. MWD Board adopts resolution granting conditional approval and intent to levy standby
charges.
4. Water Authority Board adopts resolution accepting MWD’s conditional approval, and
requests MWD set formal terms and conditions.
5. MWD Board adopts resolution, providing consent for the concurrent annexation, and fixing
terms and conditions. MWD Board also adopts a resolution levying standby charge.
6. Water Authority Board adopts resolution approving, conditionally approving or denying the
annexation and accepting MWD’s terms and conditions for any type of approval.
7. San Diego Local Agency Formation Commission files notice of completion after the terms and
conditions of MWD, Water Authority, and member agency are satisfied.
The process above will stop, if at any step the Water Authority or MWD denies approval, but the
agencies may reinstate the process upon later application.
Discussion
The proposed Peaceful Valley Ranch annexation consists of 152.4 acres in the community of
Jamul in unincorporated San Diego County. The proposed annexation is part of a project to
develop a 181.3-acre property, of which 28.9 acres are already within the Otay, Water Authority
and MWD service areas. Historically, the owners used the property mainly for dry farming. The
proposed annexation is for an estate residential development, including equestrian uses and
amenities. Peaceful Valley Ranch LLC proposes to develop 52 estate residential units on lots
ranging in size from two to five acres. The annexation includes a private equestrian facility, with
horse stables and a polo-training field. Attachment 2 provides a legal description and map
showing the location of the proposed annexation.
The applicant is requesting annexation to provide imported water to serve the property. The
property owner anticipates meeting demands of the Peaceful Valley Ranch property with a
combination of imported water and local groundwater. Otay estimates that the average water
demand on the Water Authority from the proposed Peaceful Valley Ranch annexation is
approximately 70 acre-feet per year (AFY), with a projected maximum daily demand on the
Water Authority of 0.16 cubic feet per second.
Groundwater quality in the area is not well suited for domestic use, due to elevated total
dissolved solids concentrations beyond the maximum contaminant level, or MCL, of 1,000
mg/L. The polo field would be the only portion of the project using groundwater as a water
supply source. The owner plans to continue to use groundwater to the extent practicable, as stated
in a letter dated June 22, 2010 (Attachment 3). Under the Major Use Permit from the county of San
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Diego for the project, groundwater extraction is limited to a maximum of 22 AFY when the
development is complete.
Staff has conducted a preliminary evaluation of the proposed Peaceful Valley Ranch annexation
based on the Water Authority’s annexation policies (Attachment 4). Annexation policies not yet
satisfied are the basis for proposed preliminary conditions included in Resolution 2010-___
(Attachment 1). As shown in the evaluations, a number of the policies have been satisfied.
Compliance with Policy #2, Protection of Member Agency Supply Reliability
In evaluating Annexation Policy #2, Member Agency Supply Reliability, staff relied on the
implementation procedures approved by the Board in April 2010. The procedures provide
guidance in determining if approval of a proposed annexation would adversely affect member
agency supply reliability. The procedures also provide staff direction on potential conditions that
could be required to mitigate a potential adverse effect.
Staff’s evaluation concluded that the increased demands due to the annexation would have an
adverse effect on member agency supply reliability. The evaluation is included as Attachment 4.
This proposed staff determination is based on the current supply conditions, which have
prompted the Water Authority to activate its Water Shortage and Drought Response Plan
(WSDRP). In response to the potential adverse effect determination, staff is recommending,
consistent with the April 2010 procedures, that Otay’s allocation base period demand not be
increased to account for the increased demand of the proposed annexing territory as long as the
WSDRP remains activated.
The proposed annexation is included in the Water Authority’s 2007 updated Urban Water
Management Plan (UWMP) for planning purposes. The preliminary forecasted demand of 51
AFY for the annexing territory included in the 2007 updated UWMP, was provided by Otay
prior to 2005 as a rough estimate of demands for the annexing territory. The proposed
development of 52 estate lots remains unchanged since the initial application, but the demand
figures have been refined. The estimated demands provided by Otay are now at approximately
70 AFY. Staff’s evaluation of the inconsistency between demands does not warrant a potential
adverse effect determination, because the refined demands associated with this territory will be
included in the draft 2010 UWMP and full delivery of imported supplies to the project will
ramp-up over a number of years. For preparation of the 2010 UWMP update, staff is
collaborating with member agencies to insure the forecasted numbers provided for potential
near-term annexations are sound estimates taking into account the importance of the figures in
evaluation of the proposed annexations.
Compliance with Policy #11, Avoiding the Formation of Islands/Windows
The property, if annexed, will create windows within the Water Authority’s service area, as shown
in the attached map (Attachment 6). A window is an un-annexed area surrounded by annexed
territory. Annexation Policy #11 states that the Board should not approve a proposed annexation
that creates a window, unless the annexation would not adversely affect the Water Authority’s
interests. A window within a service area leads to inefficient supply management and facility
planning, and could increase the potential for water use outside the service area, either directly or
indirectly. Because of this policy, member agencies requesting an annexation of territory must
make every effort to avoid formation of windows or islands. One way to avoid formation of
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windows is for the member agency to request annexation of the window areas in addition to the
original annexation request.
Otay staff has surveyed the landowners to determine their interest in annexing. One landowner,
Stoddard, who was included in Otay’s original Peaceful Valley Ranch annexation request
remains interested in annexing, but at a later date. The eight-acre Stoddard property is shown on
Attachment 6. According to Otay, none of the remaining five landowners are interested in
annexing. These results are consistent with the landowner survey Otay conducted in 2004 when
the annexation request was initially made to the Water Authority.
The Water Authority cannot require property owners to annex, especially taking into account
annexation requirements under the current supply situation. Otay has made an effort to eliminate
the formation of windows through contacting the landowners. The majority of the annexing
property is co-terminus to the Water Authority service area. In addition, to prevent use of
imported supplies outside the Water Authority’s service area that could occur with the creation
of windows, Otay has stated that they conduct continuous monitoring of their facilities to
preclude illegal tapping of mains.
Staff is recommending Board approval of Resolution 2010-__ (Attachment 1) establishing
preliminary informal terms and conditions, and requesting that MWD grant conditional approval
and give notice of intent to impose water standby charges.

Prepared by:

Lesley Dobalian, Water Resources Specialist
Dana L. Friehauf, Principal Water Resource Specialist
Reviewed by: Ken Weinberg, Director of Water Resources
Approved by: Sandra L. Kerl, Deputy General Manager
Attachments:
1. Proposed Water Authority Resolution 2010- _____
2. Otay Municipal Water District Resolution No. 3992, including Geographic Description and
Annexation Map
3. Letter from applicant committing to fully meet Otay’s conservation and local supply use
requirements and continued groundwater use on the property
4. Table 1 – Compliance with Water Authority Annexation Policies
5. Table 2 – Compliance with Water Authority Annexation Policy #2
6. Map of Proposed Peaceful Valley Ranch Annexation
7. Otay’s conservation and local supply use requirements

Attachment 1
RESOLUTION NO. 2010RESOLUTION OF THE BOARD OF DIRECTORS OF THE SAN DIEGO
COUNTY WATER AUTHORITY ESTABLISHING PRELIMINARY
INFORMAL TERMS AND CONDITIONS, AND REQUESTING
METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA
TO GRANT CONDITIONAL APPROVAL AND GIVE NOTICE OF
INTENT TO IMPOSE WATER STANDBY CHARGES FOR THE
ANNEXATION OF TERRITORY TO SAID AGENCIES
(PEACEFUL VALLEY RANCH ANNEXATION)
WHEREAS, pursuant to Section 10(d) of the County Water Authority Act, the Board of
Directors of the Otay Water District adopted Resolution No. 3992, requesting informal terms and
conditions from the San Diego County Water Authority and Metropolitan Water District for the
concurrent annexation of the lands described in Resolution No. 3992, and known as the
PEACEFUL VALLEY RANCH ANNEXATION; and
WHEREAS, a copy of Otay Water District Resolution No. 3992, is attached; and
WHEREAS, the land description contained in Otay Water District Resolution No. 3992
contains a 8.3 acre parcel (portion of parcel 4 of Parcel Map No. 16190) that is not part of the
Peaceful Valley Ranch development and will be processed for annexation under separate action
at a later date; and
WHEREAS, pursuant to Section 10(d) of the County Water Authority Act, the Board of
Directors of the San Diego County Water Authority may grant or deny the application and, in
granting the application, may fix terms and conditions upon which the territory may be annexed
to the San Diego County Water Authority; and
WHEREAS, the Board of Directors of the San Diego County Water Authority adopted
Annexation Policies in February 2006 that provide criteria for the evaluation of potential
annexations and conditions that may be applied; and
WHEREAS, the Board of Directors of the San Diego County Water Authority approved
Procedures for Implementation of the San Diego County Water Authority’s Annexation Policy
#2: Protection of Member Agency Supply Reliability in April 2010 that provide guidance in
determining if approval of a proposed annexation will have an adverse effect on member agency
supply reliability, and provide direction on the potential conditions to be imposed; and
WHEREAS, the Board of Directors of the San Diego County Water Authority activated
its Water Shortage and Drought Response Plan in 2007 and is currently allocating supplies to its
member agencies; and

WHEREAS, conditions from the Annexation Policies will need to be satisfied prior to
approval of the PEACEFUL VALLEY RANCH ANNEXATION; and
WHEREAS, it is in the interest of the San Diego County Water Authority to obtain a
conditional approval from the Metropolitan Water District of Southern California for the
concurrent annexation of the PEACEFUL VALLEY RANCH ANNEXATION.
NOW, THEREFORE, it is resolved by the Board of Directors of the San Diego County
Water Authority as follows:
1. Pursuant to Section 10(d) of the County Water Authority Act, the Board of Directors
of the San Diego County Water Authority proposes the following preliminary informal terms and
conditions for the PEACEFUL VALLEY RANCH ANNEXATION, as described in Otay Water
District Resolution No. 3992, excluding 8.3 acre parcel which is portion of parcel 4 of Parcel
Map No. 16190:
a)
The PEACEFUL VALLEY RANCH ANNEXATION shall be in accordance
with the County Water Authority Act and applicable provisions of the CorteseKnox-Hertzberg Local Government Reorganization Act of 2000 (California
Government Code Section 56000 et seq.), and shall not conflict with Division III,
Annexations, of the Metropolitan Water District of Southern California
Administrative Code.
b)
Otay Water District’s base period allocation demand will not be increased to
account for the increased demand of the PEACEFUL VALLEY RANCH
ANNEXATION as long as Water Shortage and Drought Response Plan remains
activated.
c)
The owner of the PEACEFUL VALLEY RANCH ANNEXATION territory
shall provide an annexation fee to be paid to the San Diego County Water Authority
upon completion of the annexation and based on the annexation rate applicable upon
final approval.

2.
That the Board of Directors of the Metropolitan Water District of Southern
California is requested to determine conditional approval and give notice of intent to impose
water standby charges for the concurrent annexation to said Metropolitan Water District of
Southern California and the San Diego County Water Authority of the PEACEFUL VALLEY
RANCH ANEXATION, as described in Otay Water District Resolution No. 3992, excluding 8.3
acre parcel which is portion of parcel 4 of Parcel Map No. 16190.
3.
That the Clerk of the Board is authorized and directed to forward certified copies
of this resolution to the Metropolitan Water District of Southern California and the Otay Water
District.

4.
Pursuant to Section 5.2 of the County Water Authority Act, the San Diego County
Water Authority shall impose standby charges to the properties to be annexed and the property
owners shall sign a consent agreement regarding the payment of standby charges.
5.
That the property owner acknowledges and agrees to participate in any required
Proposition 218 action, and will not oppose the imposition of any special taxes, fees, charges,
and assessments currently applicable to the San Diego County Water Authority and any
applicable service area.
PASSED, APPROVED, AND ADOPTED on this twenty-second day of July 2010.
Ayes:
Noes:
Abstain:
Absent:

___________________________________
Claude A. Lewis,
Chair

ATTEST:

_________________________
Thomas V. Wornham,
Secretary

I, Doria F. Lore, Clerk of the Board of the San Diego County Water Authority, certify that the
vote above is correct and this Resolution No. 2010-_____ was duly adopted at the meeting of the
Board of Directors on the date stated above.

__________________________
Doria F. Lore
Clerk of the Board
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ATTACHMENT 2

RESOLUTION NO. 3992
A RESOLUTION OF THE BOARD OF DIRECTORS OF
OTAY
WATER
Pt STRICT
FIXING
TERMS
AND
CONDITIONS FOR THE ANNEXATION TO OTAY WATER
DISTRICT IMPROVEMENT DISTRICT NO. 9 OP THOSE
LANDS DESCRIBED AS “PEAcFUi VALLEY RANCH
ANNEXATION” AND ANNEXING SAID PROPERTY TO
OTAY WATER DISTRICT IMPROVEMENT DISTRICT NO.
9 (WO 9560/DIV. 5)

WHEREAS,

that

have

an

a request has been made by the owners and parties
interest

in

the

land

attached

hereto,

District

Improvement District No

for

annexation

described

of
9

said

Exhibit

in

land

Otay

to

“A”
Water

of the Otay Water District

pursuant to California Water Code Section 72670 et seq.; and
WHEREAS,

the

Board

pursuant

of

to

Directors

Section

may

72680.1

proceed

and

of

said Water

act

thereon

Code,

without

notice and hearing.
NOW. ThEFORE, BE IT RESOLVED as follows:
1
set

A description of

forth on a

map

the

area proposed to be

filed with the

Secretary of

annexed

the

is

District

which map shall govern for all details as to the area proposed
to be annexed.
2.

The purpose of

the proposed annexation is

to provide

water service to the territory to be annexed.
3.

The

Board

of

Directors

hereby

finds

and

determines

that the area proposed to be annexed to Otay Water District and
Improvement

District

No

Otay

District

Improvement

Water

benefited

and

not

9

injured

will

by

1

be

benefited

District
such

No

thereby and
9

annexation

will

that

also

because

be
the

c

v
property

to

be annexed

will

benefit

Improvement

District

No.

9

and

Improvement

District

No.

9

will

finance

the water

4.

the

of

of said

property

fol~owing
(a)

terms

Southern
(b)

water

in

within

already

property

now have

facilities

a

base

larger

to

Directors

San Diego

by

and Metropolitan

California

meeting

County

Water

District

of

Water

-MWD")

the

owners

for

said

Otay Water District

(1

to owner first

subject

annexation

.SDCWA-

That

is

the

that

declares

hereby

and conditions:

Final

Authority

the

the

improvements.

The Board

annexation

from

Standard

the

annexation

shall

pay to

following:

District

fee

Administration

in

the

amount of $593.00;
(2)

Board of

State
the

Streeter
the
(3)

of

amount

-

Stoddard

An Annexation
collected

fee

-

8.3

of

the

at

acres

152.4

property

for

($2,000

$2,500.00

property

fees

filing

Equalization

in
the

and $500 for

acres};

per

$1,154

the

time

EDU to

be

meter

is

purchased;
(4)

Other

(5)

All

meter-related

other

costs;

applicable

and

local

state

or.

agency

fees
(c)

The property
taxation
purposes

t.o

be annexed shall

after
of

annexacion

che improvement
2

thereof
district.

co

be subject
for

che

including

...)
the

of

payment
other

same as

had

property

always

been

improvement

s.

The Board

annexed to

6.
there

pursuant
seq.,

are

to

Directors

of

California
of

the

in

No.

9

annexation

September,

AYES:
NOES:

annexed

of

part

the

of

of

District

Exhibit

does

"A" to

the Otay Water
finds

further

be
Dis-

property

tax

Revenue and Taxation

and determines

revenues

to

be made

Code Section

95 et

such annexation.

at

a regular

Board

meeting

of

held

Directo~s

this

Breitfelder,

Bonilla,

ABSTAIN:

ABSENT:

ATTEST:

3

of

3M day of

2003
Directors

time

by SDCWA and MWD.

PASSED, APPROVED AND ADOPTED by the

the Otay Water District

the

Otay Water

described

Directors

no exchanges

as a result

of

District

upon final

The Board

the

district

property

Improvement

conditioned

trict,

that

the

declare

hereby

of

at

if
a

bonds

improvement

and outstanding

the

annexation,

on

the

of

obligations

authorized

district,

and interest

principal

Lopez, Croucher and Lewis
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STATE OF CALIFORNIA
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ss

COUNTY OF SAN DIEGO }

I,
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Rathbone,

Assistant

District

the OTAY WATER DISTRICT do hereby
foregoing
3992,

duly

is

a true

adopted

WATERDISTRICT at
September,

and correct

Secretary

certify
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by the Board of Directors
a Board meeting,

held

the

of

No
the

OTAY

3rd day of
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EXHIBIT 8A8
L£GAL DESCRImON

ANNEXATIONPARCEL
PEACEFULVALLEY RANCH

That certain parcel of land in the County of San Diego, State of Cali,fornia, being a
portion of Fractiona1 Section 10, Township17 South, Range1 East, Sa,n,Bernardino
Meridian according to Official

Plat thereof described as follows:':

'

COM4ENCING
at the northeast corner of said Fractional Section 10; ,thencealong the

easterly line of said Section South 00°24'58" East 1312.81feet to the TRUEPOINTOF
BEGINN~G; thence continuing
along said easterly
line
of, said Section
South 00°24158" West 1312.81 feet; thence continuing along said easterly line
South 00°25156" East 1806.43 feet; thence along the southerly line of Parcels 2 and
3 of Parcel Map No. 16190. filed in the Office of the County Recorder of San Diego
County on August 16. 1990. North 88°42100" West 3115.99 feet; thence along the
westerly line of Parcels 2 and 4 of said Parcel Map North 02°09'30" East ~8~.81 feet
-t'O the beginning of a non-tangent curve concave northwesterly and having a radius of
725.00 feet. a radial line of said curve from said point bears North 06°38'00" West;

thence leaving said westerly line along saia curve easterly and nortneasteriy 344.;6
feet through a central angle of 27°15'44"; thence tangent from said curve
Merth 55°46'15" East 68.41 feet to the beginning of a tangent curve concave
southeasterly and having a radius of 300.00 feet; thence along said curve
northeasterly and easterly 163.46 feet through a central angle of 31°13'10"; thence
non-tangent from said curve North 02°09'30~ East 602,46 feet to the northerly line
of said Parcel 4; thence along said northerly line North 84°45'02N East 1010.71 feet;
thence North 00042'22N East 1293.00 feet; thence North 83°49'37~ East 1512.40 feet
to the TRUEPOINTOF BEGINNING
CONTAINING: 15l.4
SUBJECT TO a 1
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EXHIBIT

-All

LEGAL DESCRImON

ANNEXATIONPARCEL
PEACEFULVALLEY RANCH

That certain parcel of land in the County of San Diego. State of California being
a portion of Fractional Section 10. Township17 South. Range1 East. SanBernardino
Mendi an acc'ording to Offi ci a1 P1at thereof descri bed as fo 11QWS:
COMMENCING
at th~ northeast corner of said Fractional Section 10; thence along the

easterly
line 'of, said' Section South 00°24'58- East 2625.62 feet;
thence
South 84°40'09" West 1535.75 feet; thence South 84°45'02" West 1010.71 feet to the
TRUEPOINTOF BEGINNING;thence South 02°09'30" West 602.46 feet to a point on a
non-tangent curve concave southeasterly and having a radius of 300.00 feet. a
radial line of said c'urve' from said point bears South 03°00'35'" East; thence along
said curve westerly 163.46 feet through a central angle of 31°13'10"; thence
tangent from said curve South 55°46'15" West 68.41 feet to the beginning of a
tangen't curve concave nortilwesterly and having a radius of 725.00 feet; thence
along said curve westerly 344.97 feet through a central angle of 27°15'44-; thence
non-tangent from said curve North 02°09'30"
East 764.74 feet;
thence
North 84°45'02wEast East 525.53 feet to the TRUEPOINTOf BEGINNING
CONTAINING: 8.3

Acres

Gross and Net

SUBJECTTO att Covenants. Rights. Rights-of-Way and Easementsof Record.
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MOSER VENTURES, Inc
3802 Quarter Mile Drive
San Diego, CA 92130
Tel: (858) 414-9928
dmoser(iimoserventures.com

June 15, 2010

Mr. Robert Kennedy
Associate Civil Engineer
Otay Water District
2554 Sweetwater Springs Road
Spring Valley, CA 91978-2004
RE:

PEACEFUL VALLEY RANCH ANNEXATION

Dear Bob:

As project manager for and on behalf of Peaceful Valley Ranch LLC (PVR LLC), owner
of the Peaceful Valley Ranch project, this letter is to confirm the commitment of PVR
LLC to fully meet the Otay Water District’s ordinance on conservation and local supply
use requirements as described in section 27.05 of the Otay Water District Code of
Regulations.
Additionally, Peaceful Valley Ranch LLC will utilize ground water to the fullest extent
practical, within the limitations of the Peaceful Valley Ranch Major Use Permit.
Sincerely,
MOSER VENTURES INC.
For and on behalf of Peaceful Valley Ranch LLC

DenmsM.Moser
President
cc:

Streeter Parker, PVR LLC

Attachment 4

Compliance with Water Authority Annexation Policies
Policy
No.

Water Authority
Annexation Policy

Summary of Policy

1

Relationship to San
Diego Local Agency
Formation Commission
(LAFCO) and
Metropolitan Water
District of Southern
California (Metropolitan)
Policies

Any annexation shall be in accordance with the County
Water Authority Act and applicable provisions of the
Cortese-Knox-Hertzberg Local Government
Reorganization Act of 2000 (California Government
Code Section 56000 et seq.). Annexation shall not
conflict with Metropolitan Administrative Code,
Division III.

2

Protection of Member
Agency Supply
Reliability

The Water Authority shall evaluate the adequacy of
water supplies and facilities to meet the needs of the
proposed annexed territory based on adopted Water
Authority facilities and supply plans, including without
limitation the 2004 Water Facilities Master Plan and
the 2005 Urban Water Management Plan.

3A

Conservation and Local
Supply Use Requirements

The Board may condition an annexation to require
developments and development projects in the annexed
territory to:
1. Utilize recycled water in accordance with
California Water Code;
2. Incorporate water conserving design and
improvements within subdivisions, both residential
and commercial and;
3. Incorporate water conserving design and
improvements in building, grading, landscaping,
and other similar development and construction
plans;
4. Require maintenance of water conserving
landscape through CC&Rs.

Page 1 of 5

Water Authority Staff Evaluation
Has Policy Been Satisfied?
(If “no”, potential condition has been identified)
Yes No (Conditional)
Staff is recommending that the Otay Board adopt a resolution
stating that the annexation shall be in accordance with the County
Water Authority Act, and shall not conflict with Division III,
Annexations, of the Metropolitan Water District of Southern
California Administrative Code. Otay’s Code of Ordinances,
section 9.03 requires annexations to be consistent with applicable
provisions of the Cortese-Knox-Hertzberg Local Government
Reorganization Act of 2000 (California Government Code Section
56000 et seq.).
Yes
No (Conditional)
Staff is recommending that the Otay Board adopt a resolution
agreeing to not request an increase in their allocation base period
demand to account for the increased demand of the annexing
territory as long as Water Shortage and Drought Response Plan
(WSDRP) remains activated (Refer to Attachment 5 to the Board
memo, Compliance with Water Authority Annexation Policy #2).
Yes X No
Recycled water is not available in the region of the project and
there are no plans to extend recycled water infrastructure to the
region, thus making the use of recycled water impractical.
Otay’s Code of Ordinances section 27.05, related to conservation
and local supply use requirements, is consistent with this policy
(Attachment 7 to Board memo, section 27.05 Conservation and
Local Supply Use Requirements). The owner/applicant for the
proposed annexation has committed to complying with the
proposed conditions by way of a letter dated June 15, 2010
(Attachment 3 to Board memo).

Attachment 4

Compliance with Water Authority Annexation Policies
Policy
No.

Water Authority
Annexation Policy

Summary of Policy

3B

Conservation and Local
Supply Use Requirements

3B

Conservation and Local
Supply Use Requirements

Member agency with jurisdiction over the proposed
annexation shall submit evidence of the following prior
to Board approval:
1. Regulatory plan to require all new developments
within proposed annexing territories and member
agency’s service area to incorporate water
conserving design and improvements based on
current Water Authority water-use-efficiency
policies.
2. Regulatory plan to require all new developments
within proposed annexing territories to use
recycled water, or explain why such use in
infeasible.
Member agency with jurisdiction over the proposed
annexation shall submit evidence of the following prior
to Board approval: Member agency is signatory to and
in substantial compliance with the (CUWCC)
Memorandum of Understanding (MOU).

Page 2 of 5

Water Authority Staff Evaluation
Has Policy Been Satisfied?
(If “no”, potential condition has been identified)
Yes X No
1. On January 6, 2010, Otay amended section 27 of their Code of
Ordinances related to conservation and local supply use
requirements consistent with Water Authority policy
(Attachment 7 to Board memo).
2. Recycled water is not available in the region of the project and
there are no plans at this time to extend recycled water
infrastructure to the region, thus making the use of recycled
water impractical.

Yes X No
Otay became a signatory to the MOU in September 1991, and is in
substantial compliance with the MOU.

Attachment 4

Compliance with Water Authority Annexation Policies
Policy
No.
3B

Water Authority
Annexation Policy

Summary of Policy

Conservation and Local
Supply Use Requirements

Member agency with jurisdiction over the proposed
annexation shall submit evidence of the following prior
to Board approval:
1. Member agency has accounted for groundwater
and surface water supplies available to the
annexing territory in water management plans.
2. Member agency is maximizing recycled water use
and groundwater throughout is service area or has
conducted feasibility studies that have determined
recycled water infeasible.

3B

Conservation and Local
Supply Use Requirements

4

Annexation Fee

5

Priority given to
Annexations to Member
Agency

Member agency with jurisdiction over the proposed
annexation shall submit evidence of the following prior
to Board approval:
1. Member agency is offering Water Authority and
Metropolitan sponsored water conservation
programs to new development and encouraging
participation.
Annexing territory shall pay an annexation fee in an
amount set by the Board.
Priority shall be given to proposals for annexation to an
existing member agency.

Page 3 of 5

Water Authority Staff Evaluation
Has Policy Been Satisfied?
(If “no”, potential condition has been identified)
Yes X No
Otay relies on imported water to satisfy all of its potable water
demands and much of its non-potable demands. There is no surface
water available in Otay’s service area. According to Otay’s 2005
Urban Water Management Plan and its 2007 Integrated Resources
Plan, Otay is investigating the potential for developing local
groundwater supplies.
Under a Major Use Permit from the County of San Diego for the
proposed project, limited groundwater will be permitted to irrigate
the private equestrian field. (22 AFY at build-out) The
owner/applicant for the proposed annexation committed to use
groundwater to the extent practicable by way of a letter on June 18,
2010 (Attachment 3 to Board memo).
Otay is working to expand recycled water use in its service area.
Ultimately, recycled water is expected to represent about 15 percent
of the Otay’s total water supply.
Yes X No
Otay co-funds and participates in Water Authority and
Metropolitan sponsored water conservation programs that are
available to existing and new developments.

Yes
No (Conditional)
Payment of annexation fee will be established as final condition
associated with approval of annexation.
Yes X No
The proposed annexation is to the Otay, which is an existing Water
Authority member agency.

Attachment 4

Compliance with Water Authority Annexation Policies
Policy
No.

Water Authority
Annexation Policy

Summary of Policy

6

Concurrent annexation to
Metropolitan, Water
Authority and Member
Agency

Proposals for annexation to a member agency shall be
processed concurrently with an application for
annexation to the Water Authority and Metropolitan.

7

Facilities necessary to
connect annexing
Territory or New Member
Agency

8

Environmental
Compliance

Facilities and works necessary to connect annexed
territory or new member agency to Water Authority
facilities and works shall be provided at the cost of the
annexed territory or new member agency, as
determined by the Board.
Annexation to the Water Authority is a project subject
to the California Environmental Quality Act (CEQA).

9

Consistent with Land-Use
Approvals

10

Total annexation of
Ownership Lands

The member agency with jurisdiction over the
annexing territory shall provide certification from the
city with jurisdiction over the annexing territory that
the annexation is consistent with and supports the
timing, location, and development intensity of the
city’s general plan and applicable specific plans.
All parcels within an area proposed for annexation
under single ownership or development control shall be
annexed concurrently unless the member agency and
city with jurisdiction over the annexing territory
provide evidence that partial annexation is consistent
with land use policies of the city.

Page 4 of 5

Water Authority Staff Evaluation
Has Policy Been Satisfied?
(If “no”, potential condition has been identified)
Yes X No
The property is already within Otay’s service area. Otay Resolution
No. 3992 states that annexation to Otay’s Improvement District No
9 to receive water service is conditioned upon final annexation by
both the Water Authority and MWD (Attachment 2 to Board
memo).
Yes X No
Otay Resolution No. 3992 states that facilities necessary to connect
annexed territory to Water Authority facilities shall be provided at
the cost of the annexing territory.
Yes X No
As the lead agency for the project, the County of San Diego
Department of Planning and Land Use (County) filed a Notice of
Determination (NOD) that a Final Environmental Impact Report
(EIR) was prepared and certified pursuant to CEQA provisions.
The County determined that the project will have a significant
impact on the environment and mitigation measures were made a
condition of the project approval. As a Responsible Agency under
CEQA, the Board may rely on this environmental review as part of
final approval of the annexation. A copy of the EIR will be submitted
to the Board for their review prior to final approval of the annexation.
Yes X No
The Peaceful Valley Ranch is located in an unincorporated area of
San Diego County. On July 23, 2008, the County adopted a
resolution conditionally approving the Peaceful Valley Ranch
project’s Tentative Map No. 534RPL consistent with the San Diego
County General Plan and Zoning Ordinance.
Yes X No
The entire approximately 152.4-acre territory is being annexed
concurrently.

Attachment 4

Compliance with Water Authority Annexation Policies
Policy
No.
11

Water Authority
Annexation Policy
Avoid formation of
Islands/Windows

12

Administrative Costs

13

Annexation of Tribal
Lands

Summary of Policy

Unless the Board determines that Water Authority’s
interests would not be adversely affected, “windows”
and “islands” shall not be created by an annexation.

Prior to acceptance by the Water Authority of an
application for annexation, the applicant shall deposit
an administrative fee to cover costs incurred by the
Water Authority as a result of annexation proceedings.
Indian tribal lands may be annexed in compliance with
Water Authority annexation policies. In addition, a
contract shall be entered into and additional conditions
may apply.
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Water Authority Staff Evaluation
Has Policy Been Satisfied?
(If “no”, potential condition has been identified)
Yes X No
The proposed annexation would result in creation of window areas
within the Water Authority and Metropolitan service area. The
areas that would create windows are under different ownership
from the applicant. The Stoddard property is interested in
annexation at a later time. Back in July 2004, the applicant
contacted the other property owners that would result in creation of
windows to inform them of the request to annex, and none of the
owners were interested in annexation at that time. In July 2010,
Otay is contacting the property owners, who appear to continue to
be uninterested in annexation of their lands.
Staff is recommending that a determination be made that the
creation of window areas within the Water Authority’s service area
would not adversely affect the Water Authority’s interests. Otay
has made an effort to eliminate the formation of windows through
contacting the landowners. The majority of the annexing property
is co-terminus to the Water Authority service area. In addition, to
prevent use of imported supplies outside the Water Authority’s
service area that could occur with the creation of windows, Otay
has stated that they conduct continuous monitoring of their facilities
to preclude illegal tapping of mains.
Yes X No
The administrative fee of $3,000 was provided to the Water
Authority.
Not Applicable

Attachment 5

Compliance with Water Authority Annexation Policy # 2

April 2010 Procedures: Potential Adverse Effect Situations
Potential Regional
Adverse Effect

Staff Evaluation based on Situations

Reason for Potential Regional Adverse
Effect and Possible Mitigation Measures

Is there a Potential Regional Adverse Effect?

Annexing territory demands
not included in the Water
Authority’s UWMP

Supplies have not been planned in UWMP to
meet annexation demands. If Water
Authority cannot identify additional supplies,
member agency develops supplies,
potentially offset project.

Yes No X
The proposed annexation was included in the 2007 updated UWMP as a
potential near-term annexation. The preliminary forecasted demand of 51
AFY for the annexing territory included in the UWMP, was provided by
Otay prior to 2005 as a rough estimate of demands for the annexing
territory. The proposed development remains unchanged since the initial
application, but the demand figures have been refined. The estimated
demands provided by Otay are now at approximately 70 AFY. Staff’s
evaluation of the inconsistency between demands does not warrant a
potential adverse effect determination, because the refined demands
associated with this territory will be included in the draft 2010 UWMP and
full delivery of imported supplies to the project will ramp-up over a
number of years.

Actual demands exceeding
forecasted UWMP demands

Supplies may not be adequate to meet
demands of annexation and region. If Water
Authority cannot identify additional supplies,
member agency develops supplies,
potentially offset project.

Yes No X
Actual demands are not exceeding forecasted UWMP demands.

Water Shortage and
Drought Response Plan
activated, due to uncertain
supplies or shortages

Increasing demands due to annexation may
cause further member agency cuts or
exceedance of allocation from MWD.
Member agency allocation base period
demand would not be increased due to
annexation.

Yes X No
The Water Authority Board has activated its Water Shortage and Drought
Response Plan (WSDRP) and is allocating supplies to its member
agencies. Staff is recommending that the proposed annexation be
conditioned that Otay’s allocation base period demand not be increased to
account for the increased demand of the annexing territory as long as
WSDRP remains activated.
If the Water Authority Board deactivates the WSDRP, the annexation’s
demands will be included in any possible future allocation.

Existing facilities
insufficient to provide
average annual and peak
deliveries

Increasing demands due to annexation
further jeopardizes system reliability.
Identified on case-by case basis.

Yes No X
Existing facilities are sufficient to provide average annual and peak
deliveries.
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SECTION 27REOUIREMENTS AND LIMITATIONS FOR OBTAINING WATER
SERVICE
27.01

REQUIREMENT FOR WATER/SEWER PERMIT AND PAYMENT OF
FEES, CHARGES, AND DEPOSITS

A.
Requirement for Water/Sewer Permits.
Water meters
shall not be installed nor water service furnished until an
application, in the form of a water/sewer permit, has been
executed by the customer at the District office.
B.
Requirement for Payment of Fees, Charqes and
Deposits.
Payment of all required fees, charges and depos
its shall be made by the customer at the time the water
meter is purchased.
A customer requesting water service
shall pay the fees, charges, and deposits as set forth in
Section 28 of this Code.
C.
Requirement for a Buildinq Permit.
A customer
requesting permanent water service shall be required to
present a valid building permit for the property issued by
the appropriate governmental agency, except that a building
permit is not required by a customer requesting permanent
water service to: 1) install and maintain landscaping prior
to the construction of a building; 2) perform mass grading
operations; or 3) to satisfy conditions imposed by other
government agencies, including a single meter for grading
for four lots or less which are part of the same parcel map.
Government agencies shall be exempt from the requirement of
presenting a valid building permit.
D.
Requirement for a Service Lateral.
The customer
requesting water service shall either have an existing
service lateral or purchase a new lateral installation at
the time of the meter purchase.
E.
Commercial Parcels
5,000 square feet or Larqer
Irriqated Landscape.
When a customer requests water service
on a parcel of land with irrigated landscape equal to 5,000
square feet or more, a separate meter will be required for
irrigation purposes on the site.
—

F.
Reclaimed Water Service Areas.
In areas
designated as reclaimed water service areas, the customer
shall be required to install a separate reclaimed water
service lateral and meter to supply irrigation to the
parcel.
G.
Second Meter For Indoor Use.
Any customer
obtained a single meter prior to October 17, 1990, a
meter for indoor use may be obtained, without paying
capacity fees, San Diego County Water Authority fees
applicable zone charges on the second meter, if the
following criteria are met:
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who
second
water
and

1.
The additional meter is solely for the
purpose of isolating current domestic (indoor)
water use from that used for outdoor landscaping.
The additional meter shall be on a separate
lateral.
2.
All costs of on-site plumbing changes,
including approved back-flow prevention devices,
will be the responsibility of the customer.
3.
The customer acknowledges that adding a
second meter will result in a second water bill
and associated monthly system fee.
4.
The customer will be required to pay all
fees and charges prior to meter installation.
27.02

SIZE OF WATER METER

A water meter shall be sized to ensure that the maximum
demand (in gallons per minute) will not exceed 80% of the
manufacturer's recommended maximum flow rate, as shown in
Section 27.03. In no case shall the water meter size be
less than ¾-inch. The size of the water meter and service
lateral required for water service shall be determined by
the General Manager as follows:
A.
Detached Single-Family Residential Dwelling Unit.
The customer may submit calculated maximum demand (in
gallons per minute), provided that maximum demand must be
more than twenty four (24) gallons per minute.
B.
Apartments, Condominiums, Mobile Home Parks and
other Multiple Family Residential Dwelling Units with
Individual Meters. The calculated maximum demand shall be
per Section 27.02A.
C.
Business, Commercial, Industrial, Apartments,
Condominiums, Mobile Home Parks and other Multiple-Family
Residential Dwelling Units. The customer shall submit
building plans signed by a licensed building architect. The
plans shall list the number of fixture units, the parcel
size (in acres), and the calculated maximum demand (in
gallons per minute) to be placed on each water meter.
D.
Irrigation. The customer shall submit irrigation
plans signed by a licensed landscape architect. The plans
shall indicate the calculated maximum demand (in gallons per
minute) to be placed on each water meter and the total area
to be irrigated (in square feet). The plans must also be in
compliance with the requirements of Section 27.05.
E.
Other. In the case of other types of service not
included above, the customer shall submit information as
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requested by the General Manager. Any customer may request
and purchase a separate meter to isolate landscaping from
indoor use.
F.
Requirement for Multiple Meters. The General
Manager may require multiple meters when it is in the best
interest of the District.
27.03
MANUFACTURERS RECOMMENDED MAXIMUM FLOW RATE FOR
DISTRICT METERS
Customers are cautioned to control the rates of flow of
water through District meters. Operation of a meter at
flows in excess of the manufacturer's recommendations will
cause severe damage to operating parts. Rated capacities
for meters used in this District are as follows:
ORDINARY METERS
Meter Size
In Inches
3/4
1
1-1/2
2
3
4
6
8
10

Manufacturer's Recommended
Maximum Rate in U. S. Gallons
per Minute
30
50
100
160
530
1350
2700
3500
6500

COMPOUND METERS
(Multi-family, Apartments etc.)
2
3
4
6
27.04

285
480
750
1700
USE OF SUBMETERS FOR RESALE OR DISTRIBUTION OF WATER

Owners or operators of mobile home parks, apartments,
condominium complexes, industrial complexes and land used
for agricultural purposes may resell water furnished by the
District through the use of a submetering system under the
following conditions: (1) owners and operators shall comply
with State law (California Code of Regulations Section 4090)
prohibiting any surcharge on the water rate; (2) the water
system on the private property side of the master meter,
including the submeters, shall be solely the responsibility
of the owner or operator; and (3) the owner or operator
shall clearly delineate on the bill that any cost associated
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with the submeters is a cost imposed by the property owner
or operator and not by Otay Water District.
27.05

CONSERVATION AND LOCAL SUPPLY USE REQUIREMENTS

The requirements below apply to all new residential and
commercial developments or redevelopments. The landscape
requirements also apply to any re-landscaping that is
subject to review by the District, the County of San Diego,
City of Chula Vista or the City of San Diego.
1. Indoor Fixtures and Appliances. All water fixtures and
appliances installed, including the ones in the following
list, must be high-efficiency:
•
•
•
•
•

Toilets and urinals
Faucets
Showerheads
Clothes Washers
Dishwashers

“High-efficiency” means fixtures and appliances that comply
with the most efficient specifications
under the EPA
WaterSense® or Energy Star programs, 1 as in effect at the
time installation commences.
2.
Landscape requirements. Only “Smart” irrigation
controllers 2 may be installed and only low-water use plants
may be used in non recreational landscapes. All landscapes
must also be designed and managed consistent with
requirements of the local agency within which the property
is located, be it the County of San Diego, the City of Chula
Vista or the City of San Diego.
a. Installed smart irrigation controllers shall be
properly programmed/scheduled according to the
manufacturer’s instructions and/or site specific conditions
based on soil type, plant type, irrigation type, weather
and/or reference evapotranspiration data.
b. Two irrigation schedules shall be prepared, one for
the initial establishment period of three months or until
summer hardened, and one for the established landscape,
which incorporates the specific water needs of the plants
and turf throughout the calendar year. The schedules shall
be continuously available on site to those responsible for
the landscape maintenance and posted at the smart
controller.
1

Certified EPA WaterSense products, and Energy Star products, are at
least
20% more efficient than the applicable federal standards.
2
Smart Irrigation Controller means a controller that uses real time,
soil moisture or weather data to automatically adjust irrigation runtimes. Furthermore, to qualify as a Smart Irrigation Controller, the
device must be certified by the Irrigation Association and/or the EPA
WaterSense program.
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c. Any Covenants, Conditions, and Restrictions (CC&Rs)
pertaining to a new subdivision/development shall not limit
or prohibit the use and maintenance of low water use plant
materials and the use of artificial turf, and shall require
property owners to design and maintain their landscapes
consistent with the applicable City and County’s
regulations.
d.

Dedicated irrigation meters shall be installed in:
•
All parks and common areas with 5,000 square
feet or more of irrigated landscape
•
Commercial sites with 5,000 square feet or
more of irrigated landscape

e. In compliance with Section 23.03 of this Code of
Ordinance, pressure regulators must be installed when and
where appropriate to maximize the life expectancy and
efficiency of the irrigation system.
5.
New commercial developments must install separate,
dual-distribution systems for potable and recycled water.
6.
The requirements of this Section shall not be
interpreted in any way to limit the owner’s obligation to
comply with any other applicable federal, state, or local
laws or regulations.
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July 16, 2010
Attention: Water Planning Committee
Consideration of key terms and conditions of a potential Water Purchase Agreement with
Poseidon Resources (Channelside) for desalinated seawater from the Carlsbad Desalination
Project. (Action)
Staff recommendation
1. Approve the Draft Term Sheet (Attachment) and direct staff to prepare a draft water
purchase agreement based on the key terms and conditions contained in the Term
Sheet.
2. Add $300,000 from FY 2011 operating reserves to the Water Resources Department
FY 2011 budget for specialized technical expertise to conduct due diligence activities
and assist in the negotiation of a water purchase agreement.
3. Authorize the General Counsel to amend the legal services agreement with Hawkins
Delafield & Wood.
Alternative
1. Direct staff to return to the Board with additional and/or modified terms and
conditions for a potential water purchase agreement.
2. Do not approve the term sheet and do not direct staff to prepare a draft water purchase
agreement.
Fiscal Impact
Approval of the staff recommendation will result in the expenditure of funds for
specialized professional services to draft and negotiate a water purchase agreement and
complete the due diligence efforts contemplated under the term sheet. There are some
funds projected to be available in the Fiscal Year 2011 Water Resources operating budget
local supply project funding under the Local Investigations and Studies Assistance
(LISA) program due to less than anticipated member agency progress in completing
technical studies. It is currently estimated that an additional $300,000 above currently
available funding is required for specialized financial, technical and legal expertise. Staff
may return to the Board if the pace and extent of negotiations require additional funds.
Background
The Carlsbad Desalination Project (Project) is a fully-permitted seawater desalination plant and
conveyance pipeline currently being developed by Poseidon Resources (Poseidon), a private
investor owned company that develops water and wastewater infrastructure. The Project has
been in development since 1998 and was incorporated into the 2003 Water Facilities Master Plan
and the Water Authority’s 2005 Update of the Urban Water Management Plan. The Project has
obtained all required permits and environmental clearances and, when completed, will provide a
highly reliable local supply of 56,000 acre-feet (AF) per year for the region. In 2020, the Project
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would account for approximately eight percent of the total projected regional supply and 30% of
all locally generated water in San Diego County.
At the Special Board meeting on June 10, 2010, staff presented an update on the Project and a
detailed evaluation of the application for Water Authority Local Water Supply Development
Program (LWSDP) funding submitted by the nine member agencies (Desal Partners) that have
water purchase agreements with Poseidon. The LWSDP provides member agencies a financial
incentive up to $200/AF based on their financial need. The Desal Partners and Poseidon also
requested a guarantee of continued funding in the event MWD terminates its incentive agreement
under the Seawater Desalination Program (SDP). The MWD SDP incentive agreement includes
permissive termination language in the event a MWD member agency legally or legislatively
challenges the MWD rate structure.
Because the Desal Partners water purchase agreements with Poseidon guaranteed that they would
never pay more than the avoided cost of purchasing water from the Water Authority, staff had
determined that there was a limited financial need under the existing program guidelines and that
the Desal Partners qualified for a very limited amount of funding. The avoided cost pricing
structure in the nine water purchase agreements is not connected to the actual capital and
operating costs of the Project. Because of that structure, the Project would operate at a
significant financial loss until the avoided cost of purchasing water from the Water Authority
was more than the full cost recovery price of the Project. In order for the project to be
financeable, the member agencies requested funding above the amount they qualified for under
the existing guidelines of the LWSDP and a guarantee of full funding of the $250/AF MWD
incentive in the event MWD terminated the SDP agreement. The maximum combined rate
impact to the Water Authority of meeting both those requests was estimated at $50/AF.
At the June 10, 2010 Special Board meeting, staff was directed by the Board to work with the
Desal Partners and Poseidon and return at the June 24, 2010 meeting with alternatives that would
allow the project to move forward while meeting key policy principles of the Water Authority.
Those principles are:






The level of cost to the participating agencies must match the level of benefit received by
those agencies.
The Water Authority incentives are for Member Agencies and ultimately for the ratepayers.
The Water Authority cannot subsidize private investors.
There must be an appropriate and balanced allocation of risk between the Water Authority
and the private developer.
The Water Authority must receive a benefit that correlates to its participation.
Timing should not force a decision which may not be in the best interest of the Water
Authority Member Agencies or ratepayers.

Based on those principles, Water Authority staff, the Desal Partners and Poseidon developed
three options. Those options were presented to the Water Planning Committee at their June 24,
2010, meeting and included:
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1. Combination Grant/Loan with guaranteed repayment obligation.
This option provided the additional funding over the qualified incentive amount as a loan
with a dedicated repayment obligation from the nine member agencies. The Desal Partner
member agencies considered the repayment obligation to result in too large of a financial
burden on their agencies.
2. Combination Grant/Loan to Desal Partners and future acquisition of real property interests
and other assets.
This option lessened the member agency repayment obligation by requiring the transfer of a
real property interest to the Water Authority by Poseidon. The member agencies believed
the financial impact of this option remained too severe to their agencies.
3. Direct Water Purchase Relationship between the Water Authority and Poseidon with
Potential acquisition by the Water Authority of real property interests and other assets.
This option entails the Water Authority replacing the nine Desal Partners as the purchaser of
water from Poseidon with the potential to acquire Poseidon’s real property interests in the
Project.
At the June 24, 2010, Board meeting, the Board selected Option 3 and directed staff to develop a
term sheet for consideration of a water purchase agreement structure with Poseidon, including
potential acquisition of real property interests, and return to the Board for consideration and
approval.
Discussion
Although the Project has received all permits and entitlements necessary to begin construction,
Poseidon has several important items to complete before they can go to the capital markets to sell
bonds to finance construction. Poseidon is currently competitively procuring a replacement
construction contractor for their design-build team which they anticipate completing by late August.
At that point, they can finalize their Engineering Procurement and Construction or EPC contract
(similar to a Design-Build agreement) and obtain a final firm price commitment for design and
construction. Additionally, Poseidon must select, finalize and execute a separate agreement with a
plant operator to set the price and terms for operations and maintenance of the Project. Poseidon is
in the process of obtaining a commitment from investors to provide the cash equity required for
construction financing and will begin drafting their required financing documents. Once these
elements and a water purchase agreement with the Water Authority are executed, Poseidon can
return to the California Infrastructure Bank for authorization to begin marketing the tax exempt
Private Activity Bonds Poseidon has received approval from the state to sell.
As a first step in the process of developing a water purchase agreement, staff had a series of
meetings with Poseidon to identify the key terms and conditions of an agreement. The Draft Term
Sheet, included as an Attachment, provides the Board the opportunity for input and direction to staff
prior to development of a draft water purchase agreement. The specific elements of the Draft Term
Sheet include the conditions precedent to an agreement, the process for agreement approval, and
key provisions of a potential transaction and, where possible, agreement on specific terms and
conditions.
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In any agreement for the purchase of water that involves the construction and operation of capital
facilities, the assignment of risk is of paramount concern. A priority objective of the Water
Authority is to assign appropriate risk to the private developer. The Draft Term Sheet in large part
details the assignment of risk from the Carlsbad Desalination Project between the Water Authority
and Poseidon, including price risks. Following is a summary of the key terms and conditions and
the assignment of project risk.
Negotiation and Approval Process
As a condition precedent to the Water Authority negotiating and finalizing a water purchase
agreement with Poseidon, it will be necessary for Poseidon to receive a definitive executed
commitment from construction equity investors sufficient to meet requirements to fully finance the
project. Because it is a private project, the amount of the project cost not funded by bonded
indebtedness will be cash equity put up by private investors interested in infrastructure investments.
Currently, Poseidon is proposing the financing of the $690 million project to be 82.5% debt through
tax exempt Private Activity Bonds and 17.5% cash equity. It is not until Poseidon has a
commitment from the construction equity investors that the project can be considered financeable
and the Water Authority has a bona fide counter party with which to negotiate an agreement. In
addition to the Equity Commitment, conditions precedent to negotiating and finalizing an agreement
include: the termination of all existing confidentiality agreements between the Water Authority and
Poseidon and a waiver and release from any claims related to those agreements; execution of an
acknowledgement by Poseidon and the nine Desal Partner member agencies requesting the Water
Authority enter into negotiations and a waiver of all claims related to their existing agreements; and
authorization by the Water Authority Board to commence negotiations of a final agreement. If the
Board were to approve the staff recommendation, that final condition would be met.
Prior to the approval of any water purchase agreement, the Water Authority will conduct extensive
due diligence of the financial, legal, engineering and other technical aspects of the project to ensure
it is capable of delivering water in the quantity and quality identified and can be relied upon as part
of the regional water resource mix included in the Urban Water Management Plan’s verifiable
supplies.
Consideration by the Board of approval of the water purchase agreement would not occur until the
sales price of the water was finalized and all project related costs, with the exception of those costs
related to the interest rate on debt, were known. Specifically, all project related capital and
operating agreements would need to be executed and all draft financial documents would need to be
reviewed and accepted by the Water Authority. Because Poseidon is still negotiating agreements
for construction and operation and has not yet prepared final draft financing documents, their
financial projections for the project are still changing significantly. The Draft Term Sheet
contemplates that staff will not finalize price and bring an agreement to the Board until all financial
information is provided and analyzed.
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Summary of Key Terms and Conditions
Term of the Agreement
The term of the agreement will be for 30 years, once commercial operation begins, subject to early
buyout provisions discussed below.
General Risk Allocation
The most essential element of risk assignment in the agreement is that the Water Authority would
simply purchase water from the project at a pre-defined price and have no responsibility or liability
for the design, permitting, financing, construction or operation of the Project. If Poseidon fails to
perform its responsibilities to finance, construct and operate the project within certain timeframes, it
would be subject to liquidated damages or other remedies for default. The primary purpose of these
deadlines is to protect the Water Authority’s interests in the MWD incentive agreement in a manner
consistent with the performance provisions and timelines contained in that agreement. The Water
Authority would not have to begin paying for water until the Project passed the Water Authority’s
acceptance test requirements and, once operating, the Water Authority could reject water that did
not meet specific water quality requirements as identified in the agreement. In such an instance,
Poseidon would be subject to liquidated damages and other contract remedies. Also, if Poseidon
was not capable of producing a minimum quantity of water on a quarterly basis, they would be
subject to liquidated damages and other contract remedies since the Water Authority’s supply would
be less reliable and we would be required to purchase substitute supplies. If Poseidon were able to
deliver water to the Water Authority meeting the stated water quality requirements and the Water
Authority did not accept delivery of the water, Poseidon would be paid a price equal to the fixed
costs of the project.
Other key elements of the term sheet are:
Water Purchase Price
For purposes of the Draft Term Sheet, the price of water is not finalized, but a maximum price is set
equal to the contract price in the existing water purchase agreements with Carlsbad and the other
Desal Partners. That contract Base Price consists of the price for production of water at the plant
and a delivery charge. The cost of water is set at approximately $1100/AF (2010 dollars) and the
Delivery Charge is approximately $500/AF (2010 dollars). The Base Price escalates annually
according to specific inflation indices. Water Authority staff believe that additional transparency
and definition of the price must be explored with Poseidon and the parties have agreed on certain
principles in a price structure reflected in the Draft Term Sheet. The price of water will be based on
capital and operating costs of the project, and the parties will explore ways that the Water Authority
could share in savings from lower debt service costs and potential refinancing. Additionally, the
Water Authority will reserve its rights to acquire power for the project under its wholesale power
purchasing authority as a potential price reduction measure.
Water Authority Pipeline Purchase
One of the opportunities for reducing the price of water to the Water Authority is to purchase the
conveyance pipeline from the fence line of the Encina Power Station property to the Second
Aqueduct in San Marcos. By purchasing the pipeline from Poseidon using tax exempt debt,
capacity charge and other fixed revenue sources and economies of scale through the Water
Authority’s existing O&M department, the price of water could be reduced by an estimated $150-
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$200/AF. However, staff would not recommend purchasing the pipeline until the Plant has a proven
track record of operating successfully in order to leave the risk of plant failure completely with
Poseidon. Also, there is uncertainty on what tax exempt debt interest rates would be 3-5 years in the
future and is there any financial benefit to the Water Authority in an obligation to purchase
compared to a purchase option. For these reasons staff has left this as an option to transfer until
more analysis is conducted.
Uncontrollable Circumstances
Although Poseidon will carry comprehensive builders risk and other insurance typical for projects
of this nature, events that affect either the delivery of water by Poseidon or the acceptance of that
water by the Water Authority and are not reasonably under the control of either party are subject to
relief from obligations under the agreement. Under these circumstances, Poseidon is relieved of its
obligation to meet its requirement to deliver water for the duration of the event. The Water
Authority will not pay Poseidon for any water that could not be delivered because of the
uncontrollable circumstance. For its part, under similar circumstances, the Water Authority would
not be required to take delivery of and pay for any water during such an event affecting the Water
Authority’s ability to perform.
Changes in Law
The cost associated with unanticipated changes in law or regulation is typically passed on as a price
adjustment to the purchaser of a commodity. In the Draft Term Sheet, changes in law or regulation
that generally apply industry wide to water treatment facilities and wastewater dischargers would be
an included change in law that would allow Poseidon to increase its price of water. However, that
increase will be capped at an amount to be negotiated in the water purchase agreement.
Requirements for the Encina Power Station to upgrade its intake or additional requirements placed
on Poseidon to operate on a standalone basis once the Power Plant is no longer using seawater for
cooling purposes are examples of excluded changes in law. Changes in law that are excluded will
not result in price increases to the Water Authority.
MWD Agreement Compliance
The Water Authority will be the recipient of the MWD SDP incentive of $250/AF. There are two
key performance dates in the MWD agreement that can trigger termination by MWD. If Poseidon
does not commence construction by January 1, 2012, and produce water by January 1, 2015, and the
delay is not caused by an uncontrollable circumstance, the Water Authority can terminate the
agreement and sue for damages. If MWD terminates the incentive agreement for either one of those
reasons, Poseidon would deduct the amount of the MWD incentive from the purchase price of
water.
Water Authority Plant Purchase Option
In order to provide maximum financial flexibility to the Water Authority, ensure the Project is
operated appropriately, and to protect the ratepayers’ interests, there will be an early option, not an
obligation, to buy the project beginning 10 years after the date of commercial operation. The price
would be equal to the amount of outstanding debt, the remaining equity return and other remaining
contractor costs or another amount to be negotiated. In the event of a Poseidon default, the Water
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Authority will have the option to purchase the project for a negotiated price to be determined and
included in the water purchase agreement.
At the end of the term, the Water Authority will have the right to purchase the Plant for $1. This
will provide for public ownership of the plant, intake and discharge facilities as well as the right to
the long term lease with the power plant owner, NRG. Public ownership of the plant at the end of
contract term will ensure continued price certainty for the production of water and will eliminate the
risk of potential monopolistic pricing by the private owner when the contract expires. The
ratepayers will have paid off the capital cost through the purchase of water over the contract term,
and there is minimal risk to operating the plant. In that way, the rate payers would benefit in the
long term from their past investment in the construction and operation of the plant.
The Draft Term Sheet is not a binding document on either party. If the Board approves the staff
recommendation, Water Authority staff will begin preparation of a draft water purchase agreement
based on the approved Term Sheet. However, as provided for in the Term Sheet, negotiations will
not begin with Poseidon until the condition precedent of obtaining a definitive equity commitment
has been met. Staff will provide periodic updates to the Board on Poseidon’s progress in finalizing
the other outstanding project related documents.
Prepared and Reviewed by:
Reviewed by:
Reviewed by:
Reviewed by:
Approved by:

Ken Weinberg, Director of Water Resources
Eric Sandler, Director of Finance
Dan Hentschke, General Counsel
Sandra L. Kerl, Deputy General Manager
Maureen A. Stapleton, General Manager
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Term Sheet
Proposed Water Purchase Contract
Carlsbad Seawater Desalination Project

The San Diego County Water Authority
and
Poseidon Resources (Channelside) LP

July __, 2010

TERMINOLOGY
Subject
1.

Parties

Meaning
San Diego County Water Authority (the “Water Authority”).
Poseidon Resources (Channelside) LP (“Poseidon”).

2.

Plant, Delivery
System, and
Project

A reverse osmosis seawater desalination plant, including the
seawater intake and concentrate disposal facilities to be
located on a site adjacent to the NRG Encina Power Station
(“Plant”), and the associated pipeline and booster pumps
(“Delivery System”) capable of delivering 56,000 acrefeet/year of desalinated water (“Product Water”) into the San
Diego County Water Authority’s distribution system. The
“Project” consists of the Plant and Delivery System, and is
consistent with the EIR.

3.

Water Purchase
Contract

A contract (“Contract”) between Poseidon and the Water
Authority under which the Water Authority will purchase
Product Water under terms set forth in the Contract following
completion of construction of the Project.

4.

Contract Date

The date on which the Contract is executed and delivered by
the parties.

5.

EPC Contractor

A proposed contract between Poseidon and a Joint Venture
Partnership of IDE Technologies, Inc. and a construction
contractor to be selected by Poseidon from a pre-qualified list
approved by the Water Authority (the “EPC Contractor”) for
the design and construction of the Project.

6.

Operating
Agreement

A proposed contract between Poseidon and Ambient
Technologies, Inc. (the “Operating Contractor”), and
guaranteed by IDE Technologies, Inc. for the operation and
maintenance of the Plant.

7.

MWD

Metropolitan Water District of Southern California.

8.

MWD Agreement

The MWD Seawater Desalination Program
between the Water Authority and MWD.

9.

EIR

The environmental impact report for the Project certified by
the city of Carlsbad in June, 2006, and one addendum in
September, 2009.

2

Agreement

NEGOTIATION AND APPROVAL PROCESS
1.

Subject
Purpose

Understanding
The purpose of this Term Sheet is to set forth the basis for
negotiations toward a possible Contract between the parties. It is
a summary only and is not comprehensive or definitive. The
parties understand that substantive terms and detailed
provisions not noted or fully developed in this Term Sheet are
expected to be included in any final Contract.

2.

Not a Contract

This Term Sheet is not a contract. The proposed terms and
conditions set forth herein do not bind either party in any
manner, and in particular do not commit the Water Authority to
purchase Product Water.

3.

Definitive Equity
Commitment

A. Definitive Equity Commitment Date
The parties understand that Poseidon intends to continue to seek
a definitive equity commitment from one or more financial
institutions, based on this Term Sheet, to provide equity in an
amount and upon terms sufficient to obtain Project debt
financing for Project construction. The date on which a definitive
equity commitment is delivered to the Water Authority is the
“Equity Commitment Date.” While Poseidon pursues a definitive
equity commitment, the Water Authority intends to prepare a
draft form of the Contract and provide it to Poseidon.
B. Definitive Equity Commitment Defined
A definitive equity commitment is an executed agreement, in form
and substance satisfactory to the Water Authority, setting forth
detailed terms for equity investment in the Project, including the
investment amount, the form of investment, ownership interest,
timing of investment, target closing date, Project governance, and
conditions to funding. The definitive equity commitment shall be
from an entity with adequate capitalization to fund the full equity
investment necessary for Project funding, and shall not be
contingent on the need to raise any further capital.

4.

Contract
Negotiations

A. Commencement
The parties intend to enter into negotiations for a definitive
Contract following (1) the Equity Commitment Date, (2) Poseidon
terminating all existing confidentiality agreements with the Water
Authority, and waiving any claims based thereon, (3) Poseidon,
and all member agencies that have existing water purchase
agreements with Poseidon, executing agreements or taking other
action assuring the Water Authority that no previous agreements
with respect to the Project will cause potential liability for the
3

Subject

Understanding
Water Authority or otherwise impede the implementation of the
Project pursuant to this Term Sheet (which actions may include
executing an acknowledgement of this Term Sheet, requesting
that the Water Authority enter into the negotiations contemplated
by this Term Sheet and waiving any claims they may have as a
consequence thereof, including claims that such negotiations
interfere with an existing business relationship, and agreeing to
terminate all existing agreements with each other relating to the
Project on or prior to the Contract Date), and (4) authorization by
the Water Authority board of the commencement of negotiations.
B. Negotiating Parties
The Water Authority intends to receive reasonable assurances
that the individuals and counsel representing Poseidon in the
negotiations fully represent the interests of Poseidon and of the
providers of all necessary construction equity, and that the Water
Authority will not face Poseidon change of control issues.
C. Termination of Negotiations
The parties acknowledge that either party may suspend,
terminate or renew negotiations at any time and for any reason
without consequence.

5.

Water Authority
Due Diligence

During the equity commitment and negotiating periods, the
Water Authority intends to conduct a complete due diligence
examination of Poseidon and the Project. Poseidon intends to
fully cooperate with the examination, and provide all documents
and information requested by the Water Authority in connection
therewith. Due diligence will address, among other things,
(1) Poseidon’s investors, ownership structure, management,
financial condition and contingent liabilities; (2) any existing
agreements, commitments, understandings, rights and claims of
any other party pertaining to Poseidon and the Project; (3) Plant
and Delivery System design specifications, (4) the proposed EPC
Agreement and EPC Contractor; (5) the proposed Operating
Agreement and operating contractor; (6) legal entitlements;
(7) litigation; (8) development equity, construction equity and
debt arrangements, participation and terms; (9) financial
projections for the Project; (10) all procurements, negotiations
and discussions Poseidon has engaged in for contractors and
subcontractors for the Project; (11) any and all land leases for
property or appurtenant facilities including, but not limited to,
the site lease with NRG and land lease with the State Lands
Commission; and (12) pre-treatment pilot testing protocols,
results and issues.
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No Water
Authority
Responsibility for
the Project

Understanding
Poseidon understands and acknowledges that its proposal for the
Project is unsolicited and that the Water Authority does not
assume any responsibility for the Project whatsoever.
Any
Contract resulting from the negotiations will be a contract solely
for the purchase of Product Water. Poseidon has planned and
developed and will implement the Project completely at its own
risk. Poseidon will be solely responsible for the efficacy of the
Project and its permitting, financing, design, construction,
commissioning and capability of successfully passing acceptance
tests producing Product Water to the standards of the Contract.
No due diligence performed by the Water Authority shall
represent or constitute an endorsement of the Project or any
transfer of liability to the Water Authority for the Project or its
performance.

5

TERMS AND CONDITIONS OF
THE PROPOSED WATER PURCHASE CONTRACT
Subject

Proposed Term/Condition

1.

Term

The term of the Contract will begin on the Contract Date and
will terminate 30 years from the Commercial Operation Date.
The Contract may be extended for up to three additional
years, under the conditions described in Item 13J.

2.

Roles of the
Parties

A. Poseidon
Poseidon will design, permit, finance, construct, commission,
start-up, and acceptance test the Project, all in conformity
with applicable law, prudent industry practices and the
requirements of the Contract. Upon the completion of
construction,
passage
of
acceptance
tests
and
commencement of the commercial operation of the Project
(“Commercial Operation Date”), Poseidon will operate and
maintain the Plant (and, until its potential purchase by the
Water Authority as contemplated in Item 9, the Delivery
System) in accordance with prudent industry practices and
applicable laws and regulations sufficient to meet the
performance and regulatory requirements of the Contract.
B. The Water Authority
Without bearing any responsibility or liability, the Water
Authority will cooperate with Poseidon during the
construction period. The Water Authority will provide rights
of way necessary for the Delivery System, and any
information, reviews and approvals by the Water Authority
necessary to connect the Delivery System to the Water
Authority’s distribution system.
From and after the
Commercial Operation Date, the Water Authority will
purchase Product Water as provided for under the Contract.

3.

Financing Period

A. Initial Financial Close Date
In the event a Contract is successfully negotiated and
executed, Poseidon shall achieve financial close (with all
permanent financing in place for the Project) by July 1, 2011
(the “Initial Financial Close Date”).
B. Failure to Achieve Financial Close by Initial Financial
Close Date
If Poseidon fails to achieve financial close for the Project by
the Initial Financial Close Date, the Water Authority may
terminate the Water Purchase Contract. Poseidon may,
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however, extend its right to achieve financial close until
January 1, 2012 (the “Extended Financial Close Date”) by
posting, on or before the Initial Financial Close Date, a Letter
of Credit (“LOC”) in a negotiated stated amount.
C. Achievement of Financial Close
If Poseidon succeeds in achieving financial close before the
Initial Financial Close Date or, if the LOC has been posted,
the Extended Financial Close Date, as the case may be,
Poseidon will proceed to construct the Project and, if
applicable, the Water Authority will return the LOC.
D. Failure to Achieve Financial Close by Extended Financial
Close Date
If Poseidon fails to achieve financial close by the “Extended
Financial Close Date”, the Water Authority may draw on the
letter of credit in its full stated amount, retain the LOC
proceeds for its own account, and terminate the Contract.

4.

Financing Plan

A. Poseidon Responsibilities
Poseidon will be solely responsible for the financing of the
Project. Poseidon will keep the Water Authority regularly
informed of its progress in executing the plan of financing.
B. Amount of Financing
Poseidon may not issue additional Project debt without the
approval of the Water Authority given in its sole discretion,
except (1) debt for Project completion, (2) refinancing debt,
(3) debt necessary to pay capital costs resulting from
uninsured force majeure events and Included Changes in
Laws, and (4) debt for other purposes to be negotiated.
C. Capital Amortization Period
The amortization term of any Project debt financing or
refinancing undertaken will not exceed the term of the
Contract, unless agreed to by the Water Authority in its sole
discretion.

5.

Design and
Construction of
the Plant and
Delivery System

A. Construction Period Design Reviews for the Plant
During the Construction Period, the Water Authority will
have the right, but not the obligation, to periodically review
the design of the Plant for compliance with the EPC
Agreement and design specifications as set forth in the
Contract. The Water Authority will not have approval
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authority over the design of the Plant, except as such may
relate to compliance with the requirements of the Contract.
Poseidon will agree to consider and respond to any other
comments or concerns made by the Water Authority.
B. Construction Period Design Reviews for the Delivery
System
The Water Authority will review, comment and agree upon
the design and construction quality requirements for the
Delivery System to be included in the Contract and the EPC
Agreement. During construction, the Water Authority will
periodically review and comment on the evolving design for
consistency with the contractual design and construction
quality requirements and for consistency with the Water
Authority’s standards and requirements for similar facilities.
The procedures, extent and nature of such reviews will be
determined during negotiations. The Water Authority will
not have design approval rights once the Contract is signed,
except for such consistency determinations. Poseidon will
retain all design liability.
C. Construction Period Reporting and Review for the Project
Poseidon will attend monthly progress meetings with the
Water Authority and will provide the Water Authority access
to information regarding the Delivery System. Poseidon will
consider and respond to any other comments or concerns
made by the Water Authority. The Water Authority will have
the right to observe and inspect construction of the Project at
any reasonable time. The Contract will detail the Water
Authority’s inspection rights and requirements, and
Poseidon’s obligations during the construction of the Delivery
System and the Connection Facilities.
D. Start-Up and Acceptance Testing of the Plant
The Contract will set forth acceptance test standards and
procedures designed to assure the Water Authority that the
Plant will be capable, on a long term basis, of meeting the
requirements of the Contract. The Water Authority will have
the right to review and comment on the acceptance test
protocol to be developed in accordance with the requirements
of the Contract, and to observe Plant start-up and
acceptance testing.
E. Construction and Start-Up of the Delivery System
8

Subject

Proposed Term/Condition
The Contract will also set forth acceptance test standards
specifically for the Delivery System, and provide the Water
Authority with the right to review and comment on the
acceptance test protocol for the Delivery System. The Water
Authority will have inspection oversight rights for the
Delivery System throughout the construction and testing
phases. Upon completion of start-up and acceptance testing
of the Delivery System, the Water Authority will conduct a
final inspection of the Delivery System and provide Poseidon
with a written punch list. Upon satisfactory completion of
the punch list, the Water Authority will provide a written
recommendation to Poseidon to proceed with the filing of the
notice of completion.
F. Modifications Due to Included Changes in Law During the
Construction Period
In the event that capital improvements or modifications are
required due to an Included Change in Law occurring during
the Construction Period, Poseidon will inform the Water
Authority of such need and of the schedule for and an
estimated cost of addressing such need.
Poseidon will
mitigate the effects of the Included Change in Law, and
minimize the delay in design or construction and minimize
the cost of such capital improvements or modifications. The
Water Authority will be responsible for such costs, but only
if: (1) the Commercial Operation Date is achieved; and (2)
such Included Change in Law is not imposed as the result of
the acts or omissions of Poseidon. Poseidon will inform the
Water Authority as to the occurrence of any Excluded
Changes in Law during the Construction Period and their
impacts, but the Water Authority shall bear no risk with
respect thereto.

6.

Pre-Treatment
Pilot Testing

The parties recognize the potential necessity of further pretreatment pilot testing based on the selected Plant
technology, and the potential need to conduct such testing
during the final design phase following the Contract Date if
the additional testing work cannot be completed during the
equity commitment and negotiating periods. The Contract
will contain all necessary assurances that Poseidon will have
the financial and technical resources necessary to provide for
any additional pre-treatment facilities and capacity that may
be demonstrated to be required, either upon completion of
such additional pre-treatment pilot testing or during Plant
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commissioning and acceptance testing.

7.

Delay in
Achieving
Commercial
Operation Date

A. Scheduled Commercial Operation Date
The Scheduled Commercial Operation Date will be the earlier
of (1) January 1, 2015, or (2) the date that is 40 months
following the actual date of financial close, as such date may
be extended due to Uncontrollable Circumstances. Poseidon
shall pay negotiated daily delay liquidated damages for each
day of unexcused failure to achieve the Commercial
Operation Date by the Scheduled Commercial Operation
Date.
B. Scheduled Commercial Operation Date Extension
If Poseidon fails to achieve the Commercial Operation Date
by January 1, 2015, the Water Authority may terminate the
Contract, without the obligation to pay any termination fee
or to purchase the Project, and bring a damage action.

8.

Delivery System

A. Delivery System Description
The Delivery System will be defined as in the current
Carlsbad Municipal Water District water purchase
agreement with Poseidon.
B. Delivery System Adequacy
The Delivery System will be adequate to transport and
deliver Product Water at all times to the Water Authority’s
delivery point in the quantities required by the Contract.

9.

Delivery System
Purchase

10. Operation

Within a negotiated period following the Commercial
Operation Date, and following the achievement of an output
factor of no less than an average of 85% during that period
and other purchase conditions to be established, the Water
Authority will either be obligated, or have the option, to
purchase the Delivery System for a purchase price to be
stipulated in the Contract. Following any such purchase,
the Water Purchase Price will be adjusted appropriately.
A. Poseidon’s Obligation to Operate the Plant
Upon the achievement of the Commercial Operation Date,
Poseidon will operate and maintain the Plant in accordance
with the terms of the Contract, prudent industry practices
and applicable laws and regulations sufficient to meet the
contractual performance and regulatory requirements.
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B. Operation and Maintenance of the Delivery System
The Delivery System will be operated and maintained by
Poseidon, unless operated by the Water Authority following
any purchase of the Delivery System.
C. Operator
Poseidon will, prior to the Contract Date, contract for the
operation and maintenance of the Plant with the Operating
Contractor. The Operating Contractor will not be replaced
without the Water Authority’s approval. Poseidon will deliver
a copy of the proposed Operating Agreement to the Water
Authority for review and comment prior to execution.
D. Operations and Maintenance Manual
Two months prior to the Commercial Operation Date,
Poseidon will provide the Water Authority with a draft copy of
the Plant’s operation and maintenance manual for review
and comment.
E. Life-Cycle Maintenance
The Contract will contain all necessary assurances that the
Plant will be properly maintained, repaired and replaced over
the term of the Contract. These will include a requirement to
have a CMMS system and use it to perform ordinary and
capital maintenance; periodic maintenance inspections;
establishing the required condition of the Plant at the end of
the term; and conducting a maintenance deficiency
assessment near the end of the term, coupled with the
posting of security for the performance of the work and price
offsets for failure to rectify any such deficiency.
F. Restoration of the Plant
In the event of damage to the Plant, Poseidon will be
obligated to repair or replace damaged components to enable
the restoration of full operations and the full performance of
its obligations under the Contract, whether through the
application of insurance proceeds or Poseidon’s own capital.
In order to provide for the circumstance under which
Poseidon is not able to restore the Plant, Poseidon agrees
that the Project’s financing documentation will enable the
Water Authority, at the Water Authority’s sole option, to
purchase the Plant for an amount equal to Poseidon’s
outstanding indebtedness, net of available insurance
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proceeds. The parties will negotiate whether and to what
extent there will be any recognition given in the Water
Authority’s
end-of-term
purchase
option
price
in
circumstances where: (1) an uninsurable force majeure event
occurs after the 20th year of operations; (2) Poseidon invests
money in the restoration costs; and (3) such investment
increases the value of the Plant beyond the value the Plant
would have had at the end of the term absent such
investment.
G. Water Authority’s Right to Monitor
The Water Authority will have the right to monitor the
operation and maintenance of the Plant in order to confirm
compliance with the requirements of the Contract. The Water
Authority will have the right to conduct periodic inspections
of the Plant, and will notify Poseidon of any operations and
maintenance deficiencies found for rectification by Poseidon.
The Water Authority will have the right to engage
consultants and advisors for inspections and to review
Poseidon performance and provide performance reports and
recommendations to the Water Authority.

11. Capital
Modifications,
Merchant
Capacity and
Excess
Production

Poseidon will not substantially change or modify the Plant,
or expand the capacity of the Plant (including developing any
merchant capacity for the production of water for sale to
third parties), without the approval of the Water Authority,
which may be withheld in its sole discretion.
Without the prior approval of the Water Authority, which
may be withheld in its sole discretion, Poseidon may not
access the Project’s associated seawater intake or
concentrate discharge facilities for use in a separate
standalone seawater desalination plant or other type of
municipal and industrial water supply project located on or
near the Encina Power Station.
Commencing on the twentieth anniversary of the Commercial
Operations Date, the Water Authority may propose
modifications to the Plant to extend the useful life of one or
more components of the Plant and Poseidon shall use
commercially reasonable efforts to implement such
modifications, subject to: (1) such modifications not
adversely affecting Poseidon’s ability to perform its
obligations under the Contract; (2) Poseidon being able to
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raise sufficient financing for such modifications and obtain
any necessary consent from its then-current lenders for such
modification; and (3) the Water Purchase Price being
equitably adjusted to compensate Poseidon for its cost of
implementing such modification.
Poseidon shall not produce excess Product Water without
prior agreement with the Water Authority to take and
purchase the excess Product Water at a marginal or variable
rate, exclusive of fixed capital and operations costs. Excess
Product Water shall not be sold to any person other than the
Water Authority.

12. Water Authority
The Water Authority shall have the right to direct the
Directed Capacity expansion of the capacity of the Plant and purchase the
Expansions
additional Product Water, subject to mutual agreement
between Poseidon and the Water Authority as to terms and
conditions.
13. Water Quantity

A. Water Quantity Commitments
Poseidon will agree to produce and deliver, and the Water
Authority will agree to take (on a “take-if-delivered” basis),
56,000 acre-feet per year of Product Water. For the actual
quantity of Product Water taken, the Water Authority will
pay a per-acre foot unit charge as set forth in Item 18.
B. Payment for Available Water that is Not Taken
In the event that the Water Authority does not take the
Product Water it is required to take under Item 13A, the
Water Authority will nonetheless pay Poseidon a per-acre
foot charge, based on the Delivery Schedule.
C. Delivery Schedule
The schedule for periodic deliveries of Product Water (daily,
monthly, quarterly) will be mutually agreed to by the parties
on an annual basis. The annual delivery plan will be
incorporated into the Water Authority’s Annual Aqueduct
Operation Plan.
D. Operating Committee
Poseidon, the Operating Contractor, and the Water Authority
will establish an Operating Committee to address daily flow
changes and operations.
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E. Delivery Point
Prior to Water Authority’s purchase of the Delivery System,
Poseidon will deliver Product Water to the Delivery Point,
which will be located in San Marcos, adjacent to the Water
Authority’s Second Aqueduct.
F. Delivery Point after Water Authority Purchase of the
Delivery System
After the Water Authority’s purchase of the Delivery System,
Poseidon will deliver Product Water to the Delivery Point,
which will be located at the fence line adjacent to the Plant.
G. Water Ownership
The Water Authority will own all Product Water received and
accepted at the Delivery Point.
H. Product Water Pressure and Hydraulic Transients
Guarantee
Poseidon will guarantee Product Water pressure, and
guarantee against hydraulic transients damaging the Water
Authority’s Delivery System, distribution system and other
property.
I. Distribution System Emergencies
In the event of emergencies in its distribution system, the
Water Authority may demand a curtailment of Plant
operation and Product Water deliveries, with such
curtailments treated as a Water Authority Uncontrollable
Circumstance excusing the Water Authority from its
purchase obligation for the duration of the emergency.
J. Product Water Not Delivered Due to Uncontrollable
Circumstances
Product Water which Poseidon would have delivered to the
Water Authority but which Poseidon is unable to deliver due
to a Poseidon Uncontrollable Circumstance or a Water
Authority Uncontrollable Circumstance shall be delivered by
Poseidon and purchased by the Water Authority from any
excess Product Water on a negotiated basis, or during an
extension of the term of the Water Purchase Contract not to
exceed three years.
K. Respective Cost Obligations of the Parties
Poseidon will be responsible for all costs incurred in
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producing and delivering Product Water to the Delivery
Point, and the Water Authority will be responsible for all
costs incurred in receiving and distributing Product Water
after the Delivery Point.

14. Water Quality

A. Product Water Quality Requirements Generally
Product Water delivered by Poseidon will meet all legal
potable water quality requirements and not exceed
regulatory or maximum contaminant levels established by
the state, federal, and local agencies. A detailed set of water
quality specifications will be incorporated in the Contract.
B. Third Party Claims Regarding Product Water Quality
Poseidon will be solely liable for any fines, penalties or
damages that may be incurred by either party due to
Poseidon’s failure to meet water quality requirements.
Poseidon will indemnify the Water Authority against any
fines, penalties or damages (including third party tort claims)
that may be incurred by the Water Authority due to the
delivery of Product Water that does not meet the Product
Water quality requirements.
C. Limitation on the Water Authority’s Obligation to Accept
Product Water
The Water Authority will not be obligated to accept or pay for
Product Water that does not meet the Product Water quality
requirements.

15. Performance
Liquidated
Damages

A. Product Water Quantity Failures
At any time following the third month after the Commercial
Operation Date, if Poseidon fails to deliver on a quarterly
basis at least 11,900 acre feet of Product Water meeting the
Product Water quality requirements, Poseidon will pay to the
Water Authority negotiated liquidated damages for each acrefoot of the shortfall.
B. Product Water Quality Failures
The Contract will specify liquidated damages for Product
Water quality non-compliance.
C. Poseidon Failure to Comply With Testing and Reporting
Requirements
Poseidon will pay liquidated damages per incident for the
failure to comply with testing and reporting requirements
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under the Contract, the amount of such damages to be
specified in the Contract.

16. Raw Water Risks

The Contract will set forth the assumed raw water quality
parameters upon which Poseidon’s performance guarantees
are based. If (1) actual raw water quality parameters are
outside those assumed, or (2) specific negotiated events
occur affecting raw water quality (such as pollution events),
Poseidon will be entitled to relief from its water quantity
production guarantee, but not its water quality guarantee,
nor shall it be entitled to any price relief.

17. NRG

Poseidon shall bear all risks relating to NRG and NRG’s
generating plant and property, except (1) the occurrence of
force majeure events damaging or destroying the raw water
intake, outfall and any other NRG facilities necessary for the
conveyance of raw water to the Plant and the discharge from
the Plant, and (2) other reasonable exceptions negotiated by
the parties (in which event Poseidon shall be entitled only to
relief from its water quantity production guarantee, but not
its water quality guarantee or any price relief). Such NRG
risks include NRG sale, merger or bankruptcy; NRG lease
breach, default and termination; changes in law, permit
modifications or denials, or regulatory orders affecting the
NRG plant.

18. Water Purchase
Price

A. Water Authority’s Obligation to Pay for Product Water
The Water Authority will only pay for Product Water that
meets the Product Water quality requirements and is
actually delivered or ready to be delivered to the Delivery
Point.
B. Water Purchase Price
The price payable by the Water Authority for Product Water
shall consist of (1) the negotiated Unit Price per acre-foot,
multiplied by (2) the number of acre-feet of Product Water
purchased by the Water Authority. Any extraordinary items
(such as costs payable by the Water Authority associated
with Included Changes in Law and amounts payable by
Poseidon for non-compliance with the MWD Agreement,
liquidated damages or indemnity payments) shall be paid or
credited as a separate element of the Water Purchase Price,
or shall be reflected in a revised Unit Price, as appropriate.
C. Unit Price
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The negotiation of the Unit Price will be determined in
accordance with the following principles:
1. The Unit Price will be based on the capital and
operating costs of the Project (as opposed to the
“avoided cost” of water).
2. The Unit Price will not exceed the Base Price
established in the existing Carlsbad water purchase
agreement.
3. Poseidon will provide full transparency to the Water
Authority with respect to capital costs, operating costs,
and financial returns to Poseidon, the equity
investor(s), and lenders to the Project.
4. The Unit Price will support the financing, construction
and operation of a high-quality desalination facility
that operates in a highly reliable manner.
5. The Unit Price will provide financial incentive to
Poseidon for efficient plant operations. The Water
Authority will reserve the right to provide wholesale
power to the Project.
6. The Unit Price will be the lowest and least volatile price
that is consistent with the other principles.
7. The Unit Pricing structure will determine how actual
debt service costs, and future refinancing savings will
be reflected in the Unit Price.
8. The Unit Price will not be finalized until the underlying
capital and operational costs of the Project have been
established through binding contracts, and these
contracts and the financing costs and draft financing
documents have been received, reviewed and accepted
as reasonable by the Water Authority.
D. Site Conditions Risk
Poseidon shall bear all performance and price risk associated
with any differing site conditions and regulated site
conditions (such as hazardous substances and cultural
resources).
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E. Grants and Subsidies Benefit Water Authority
Any subsidy, grant or contribution received directly or
indirectly by the Water Authority or Poseidon from the MWD
or any other local, regional, state or federal governmental
agency will be for the full benefit of the Water Authority. The
parties will also consider alternative approaches regarding
federal, state, regional and local financial support to help
reduce the cost of the Product Water.
F. Notification of Annual Price Adjustments
For budgetary purposes, Poseidon will notify the Water
Authority no later than a date to be specified in the Contract
prior to the start of the next succeeding contract year of the
Water Purchase Price that will be in effect for the coming
contract year based on the specified index adjustments.
G. Annual “True-Up” Process
There will be an annual “true-up” process, based upon the
Water Purchase Price paid by the Water Authority and other
costs or liabilities that may have been incurred by either
party, for which responsibility is addressed in the Contract,
through which the amounts that were paid by the Water
Authority and the amounts that were due from the Water
Authority will be confirmed or reconciled. If it is determined
that the Water Authority paid less than the amounts actually
due, the Water Authority will pay any such additional costs
to Poseidon within 60 days of such determination. If it is
determined that the Water Authority paid more than was
actually due, Poseidon will credit such overpayment against
the next immediate billing to the Water Authority.

19. No Payment
Obligation Before
Commercial
Operation Date;
Exception

A. General
The Water Authority will have no obligation to purchase
Product Water or make any payment whatsoever to Poseidon
prior to the Commercial Operation Date. If that date does
not occur, the Water Authority will not have any payment
obligations. If Included Change in Law costs are incurred
prior to the Commercial Operation Date, the Water Authority
will be obligated to pay such costs only as an increase in the
Water Purchase Price payable after the Commercial
Operation Date, on a negotiated, amortized basis (subject to
the limitations specified in Item 23).
B. Exception
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Following approval by the State Department of Public Health
of the introduction of Product Water into the Water
Authority’s distribution system and prior to the Commercial
Operation Date, the Water Authority will purchase Product
Water meeting quality standards. The price of the water and
the duration of this commitment will be negotiated.

20. Public
Information and
Outreach

A. Public Outreach Regarding the Plant and Delivery System
After the Contract Date, the Water Authority will have the
right to review and approve public communications
regarding the Plant and the Delivery System prepared by
Poseidon or its
contractors or subcontractors, prior to the release of such
communications.
B. Plant Tours
Poseidon and its contractors or subcontractors will make the
Plant available for and help conduct Water Authority tours
during the construction period and after start of commercial
operations, subject to reasonable notice by the Water
Authority.
C. Site Access
Water Authority staff, consultants and contractors will be
provided access to the site and all facilities owned or leased
by Poseidon during the construction period and after the
start of commercial operations, subject to reasonable notice
by the Water Authority.
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A. Poseidon Insurance Obligations
Poseidon will obtain and maintain, in amounts to be agreed
upon with the Water Authority, insurance as follows:
commercial general liability insurance; builder’s risk and
property and casualty insurance that will provide for the full
replacement value of the Project; motor vehicle insurance;
workers compensation; business interruption insurance in
an amount sufficient to cover a minimum of one year of fixed
operating and financing costs and, as appropriate, pollution
liability insurance.
B. Insurance Costs and Risks
Poseidon will bear all costs associated with any
deductibles, and replacement cost exceedences
with builders’ risk and property insurance
Poseidon will also bear the risk of any
unavailability.

insurance
associated
coverage.
insurance

C. The Water Authority’s Right to Obtain Insurance
The Water Authority may purchase such insurance on behalf
of Poseidon, if Poseidon fails to do so, and will be reimbursed
by Poseidon for any costs so incurred.
22. Uncontrollable
Circumstances

A. Defined
Uncontrollable Circumstances are force majeure and other
events beyond a party’s reasonable control (after exercising
diligence to prevent the occurrence and to mitigate the effect
of the occurrence) that materially and adversely affect a
party.
Inclusions and exclusions will be negotiated.
Changes in Law are handled separately from Uncontrollable
Circumstances.
B. Poseidon Performance Relief
A Poseidon Uncontrollable Circumstance will entitle Poseidon
to schedule and water quantity guarantee relief, to the extent
that they are adversely affected by Uncontrollable
Circumstances.
C. No Poseidon Price or Water Quality Relief
A Poseidon Uncontrollable Circumstance will not entitle
Poseidon to any price relief or any water quality guarantee
relief.
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D. Mitigation and Restoration
In the event of an Uncontrollable Circumstance, the affected
party will use commercially reasonable efforts to respond to
the event and to mitigate its effects and, as soon as is
practicable, to restore conditions to the level at which it can
fully perform its obligations under the Contract.
E. Water Authority Performance Relief
The Water Authority will be entitled to relief from its
obligation to take and purchase Product Water to the extent
its ability to receive delivery of Product Water is adversely
affected by a Water Authority Uncontrollable Circumstance.
The Water Authority will purchase “make-up” Product Water
following any such occurrence as described in Item 13J.

23. Changes in Law

A. Defined
A Change in Law is the enactment of a new law, or an
amendment to an existing law, after the Contract date
applying generally to water treatment facilities, treated water
quality, and wastewater discharge that materially delays
completion of the Project or increases the cost of producing
Product Water, because of new or different equipment,
construction, or processes required to comply with the new
or amended law. “Law” includes any federal, state or local
laws, statutes, codes and regulations; and all governmental
approvals, such as licenses, permits, consents and
entitlements.
B. General Exclusions
Changes in Law do not include: (1) any law enacted or
adopted on or before the Contract date to take effect after the
Contract date; (2) any change in tax law; (3) any increases in
fines or penalties for violation of applicable law; (4) any
increase in the severity of enforcement actions typically
taken by a regulatory agency; (5) any change in law that does
not require greater stringency than the Contract itself
requires; and (6) changes in permits, approval, entitlements
in consequence of enforcement, lapse, or invalidation of an
existing permit.
C. Changes in Law Affecting NRG’s Facility
If a change in law occurs that requires the Plant’s raw water
intake system, wastewater discharge system and related
pumping facilities to be modified and operated on a “stand21

Subject

Proposed Term/Condition
alone” basis, separate from NRG facility operations, the
water purchase price will be increased to reflect the capital
and operating costs necessary to respond to the change in
law up to a maximum amount of $20 million (index linked)
and $2.5 million (indexed linked) for the capital and
operating costs, respectively. Any excess cost will be borne
by Poseidon.
D. Changes in Law Affecting NRG’s Seawater Intake
Structure
A Change in Law also will not include any change in law
pertaining to the operation by NRG of its existing seawater
intake structure, including any requirement under Section
316(b) of the federal Clean Water Act or similar regulation.
E. Changes in Law Affecting NRG Discharge Facility
Operations
A Change in Law also will not include any change in law
pertaining to the operation by NRG of its discharge facilities
under its NPDES permit, similar permit or any provision of
the federal Clean Water Act or California Porter- Cologne Act.
F. Compliance With Environmental Mitigation Measures
Poseidon will bear the risk of complying with all
environmental mitigation measures required by or in
connection with the EIR and governmental approvals for the
Project, excluding measures required due to a Change in
Law.
G. Construction Government Approval Risk
Poseidon will be responsible for obtaining and maintaining
all governmental approvals required for the Project during
construction and acceptance testing (including the California
Department of Public Health’s drinking water permit)
through the Commercial Operation Date. Poseidon will bear
the risk of the denial, delay in issuance of, or imposition of
any term or condition in connection with any such
governmental approval and of compliance with all such
governmental approvals. The occurrence of any such risk
will not be Change in Law unless it is caused by the
enactment of a statute or the promulgation of regulations of
general applicability.
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H. Operating Governmental Approvals
Poseidon will also be responsible for obtaining and
maintaining all governmental approvals required during the
operating period, through the end of the Contract term.
Poseidon will bear the risk of the denial, delay in issuance of
or imposition of any term or condition in connection with any
such governmental approval. The occurrence of any such
risk will not be a Change in Law unless (1) it is caused by
the enactment of a statute or the promulgation of regulations
of general applicability, or (2) it is imposed by a regulatory
body, in either case imposing standards more stringent than
those existing in law on the Contract date.
I. Relief
Poseidon will be entitled to both performance relief
(excluding, however, water quality guarantee relief) and price
relief (including increases in the Water Purchase Price to
reflect mitigated cost increases) associated with responses to
Changes in Law. Poseidon will be responsible for an initial
amount (index linked and to be negotiated and included in
the Contract) of such costs in each contract year. Poseidon
will use all commercially reasonable efforts to implement
responses to Changes in Law at the lowest cost practicable.
The Water Authority’s maximum exposure for Change in Law
costs will not exceed an amount (index linked and to be
negotiated and included in the Contract) per contract year.
J. Water Purchase Price Increase Limitation
There will be a maximum water purchase price increase
limitation that will cap the Water Authority’s annual
exposure to Change in Law costs.
K. Poseidon Actions
No relief of any kind will be permitted for Changes in Law
which are imposed as the result of the acts or omissions of
Poseidon

24. MWD Agreement
Compliance

Poseidon acknowledges that the contribution payments
required to be made by MWD under the MWD Agreement are
material inducements for the Water Authority to execute the
Contract, and that the MWD Agreement is subject to
23
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automatic termination if Plant construction has not
commenced by January 1, 2012, or if no allowable yield is
produced by January 1, 2015. If MWD terminates the MWD
agreement under either such circumstance (and the
termination is not caused by an Uncontrollable
Circumstance or Water Authority fault), there shall be
deducted from the Water Purchase Price the amount of all
MWD contribution payments that would have been made but
for such termination. Poseidon shall perform the Water
Authority’s obligations under the MWD Agreement,
notwithstanding the fact that Poseidon is not a party thereto.

25. Events of Default
and Termination

A. Events of Default
The Contract will include negotiated events of default.
B. Remedies
Upon the occurrence of an event of default, the nondefaulting party may pursue any remedies available at law or
in equity.
C. Water Authority Step-In Rights
The Water Authority will have the right to step in and cure
defaults that are not cured by Poseidon or Poseidon’s debt
holders.

26. Record Keeping,
Reporting

A. Poseidon Maintenance and Retention of Records
Poseidon will maintain records pertaining to its performance
under the Contract. The Water Authority will have the right
to inspect such records during regular business hours
(including audit rights for up to five years after each year of
the Contract, or as provided for under applicable law,
whichever is longer), to verify performance, quantity, quality,
delivery of Product Water to the Delivery Point and price.
Poseidon will establish and maintain accounting records of
all costs in conformance with the MWD Agreement between
the Water Authority and MWD.
MWD and the Water
Authority will have the right to audit in accordance with the
MWD Agreement.
B. Poseidon Reporting Requirements
Poseidon will provide monthly and annual reports to the
Water Authority regarding Plant performance, including:
Product Water quantities produced; Product Water quality
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(subject to additional water quality reporting requirements);
maintenance and capital repairs and replacements
performed; any operating problems encountered and
corrective measures taken; regulatory and Contract
compliance.
C. Measurement Devices Inspection
The Water Authority will have the right to inspect Poseidon’s
measurement devices periodically during regular business
hours to verify that calibration is accurate. The Water
Authority will also have the right to conduct independent
verification of calibration.
If Poseidon’s measurement
devices are found to be in need of recalibration, Poseidon will
pay for and undertake such recalibration, and will also
reimburse the Water Authority for all costs associated with
the Water Authority inspection and testing.

27. Water Authority
Plant Purchase
Options

A. Plant Purchase Option During the Term
The Water Authority will have the right to purchase the Plant
at any time following the tenth anniversary of the
Commercial Operation Date. The purchase price will be an
amount equal to outstanding debt, debt breakage fees, an
equity return, actual contractor breakage costs, and actual
demobilization costs, or another amount to be negotiated.
B. The Water Authority Purchase Option Upon Poseidon
Default
Upon a Poseidon default, the Water Authority may terminate
the Contract and may, but will not be obligated to, purchase
the Plant for a negotiated purchase.
Poseidon’s Plant
financing, lease and other agreements and arrangements will
accommodate this purchase option.
C. End of Term Plant Purchase Option
The Water Authority will have the right to purchase the Plant
for one dollar at the end of the term of the Contract. The
Cabrillo Ground Lease will be modified, as required, to
effectuate this purchase option.
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A. Construction Bond
Poseidon will obtain and maintain or will cause the EPC
contractor to obtain and maintain performance and payment
bonds in an amount sufficient to obtain non-recourse
financing (or as otherwise agreed to by the parties) for the
construction of the Project.
B. Operations Bond
Poseidon will obtain and maintain or will cause the
Operating Contractor to obtain and maintain an operations
performance bond in an amount sufficient to obtain nonrecourse financing (or as otherwise agreed to by the parties)
for the operation and maintenance of the Plant.

29. Security for
Performance by
Poseidon

On the financial close date, Poseidon will provide to the
Water Authority an evergreen letter of credit in an amount to
be negotiated (and index linked) as security for the
performance of its obligations to the Water Authority under
the Contract.

30. General
Indemnity

Poseidon will indemnify the Water Authority for claims
arising from Poseidon’s misrepresentation, negligence or
breach of the Contract.

31. Litigation Risk
Indemnity

Poseidon will also indemnify the Water Authority against
third party litigation of the kind typically initiated by
opponents of projects similar to the Project seeking to
prevent project construction and operation (such as
litigation) involving environmental reviews, permits, and legal
entitlements, other than third party lawsuits challenging the
Water Authority’s power or authorization to enter into the
Contract, or resulting from a Water Authority breach of the
Contract.

32. Representations
and Warranties

The Contract will include customary representations and
warranties regarding: legal standing in California; legal
authority to enter into the Contract; absence of material
adverse litigation or legal conditions; no conflict with other
agreements or commitments; proper approvals of Contract.
Poseidon will make representations and warranties as to
CEQA compliance.

33. Tax Risks

Poseidon will bear all tax risks.
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taxes payable with respect to construction, operation,
maintenance, management, services on water purchases;
income, sales, possessory interest, excise and value added
taxes; tax law changes; new taxes; and adverse tax law
determinations pertaining to bond tax exemption, tax
accounting treatment, tax credit depreciation, amortization
or otherwise. A tax is a governmental imposition of any
kind, and includes fees and charges.

34. Liability
Limitations

The Contract will contain no stated dollar limitation on
damages for non-performance. Special, consequential and
punitive damages will be mutually waived.

35. Dispute
Resolution

The parties will agree to attempt to resolve disputes, first,
through negotiation and non-binding mediation and, if
negotiations and mediation are unsuccessful, then to pursue
other remedies available in law or in equity.

36. Assignment by
Poseidon

Poseidon will not assign the Contract without the prior
written approval of the Water Authority, which approval may
be given or withheld in its sole discretion. Notwithstanding
the foregoing, Poseidon will have the right to collaterally
assign the Contract to its lenders, and the Water Authority
will reasonably consent to such assignment.

37. Poseidon’s
Contractors and
Subcontractors

The Contract will specify minimum financial, technical and
experience qualifications, standards and requirements for
any Poseidon contractors and subcontractors, and for any
party it may engage to replace or substitute for such
contractor or subcontractors. Poseidon will provide adequate
information to the Water Authority regarding the
qualifications of any proposed initial or substitute contractor
or contractor. Notwithstanding the above, Poseidon may not
replace or substitute the EPC Contractor or the Operating
Contractor without the Water Authority’s approval, which
will not be unreasonably withheld.

38. Governing Law

California
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July 14, 2010

Attention:

Water Planning Committee

CLOSED SESSION:
Conference with Real Property Negotiator
Government Code §54956.8
Property: Real property interests for Carlsbad Desalination Facility, Conveyance and
Distribution Pipelines, and Aqueduct connection
Agency Negotiators: Daniel Hentschke, Maureen Stapleton, Sandra Kerl, Ken Weinberg,
Eric Sandler, William Busch
Negotiating Parties: Poseidon Resources (Channelside) LP
Under Negotiation: Price and terms of acquisition
Purpose
This memorandum is to recommend that the committee by motion hold a closed session,
pursuant to Government Code §54956.8 to discuss the above-referenced matter at the July 22,
2010 Board meeting.
A closed session has also been included on the agenda of the formal Board of Directors’
meeting. Unless the Board desires additional discussion, it is not staff’s intention to ask for a
closed session with the full Board at that time, but staff may request action to confirm directions
given or action recommended by the committee.

Prepared by: Daniel S. Hentschke, General Counsel

July 14, 2010
Attention:

Water Planning Committee

Water Resources Report
Purpose
This report includes the following exhibits for June 2010:
•
•
•
•
•
•

Rainfall totals for the month and water year to date
Deliveries to Member Agencies (Exhibit A)
Water Use by Member Agencies (Exhibit B)
Storage Available to Member Agencies (Exhibit C)
Firm Water Deliveries to Member Agencies (Exhibit D)
Summary of Water Authority Member Agency Operations (Exhibit E)

RAINFALL TOTALS (inches)
June 2010

2009-2010 WATER YEAR
(October 2009 through September 2010)
%
Actual
Normal Departure Normal

Station

Actual

Normal

Lindbergh Field
(N.O.A.A.)

0.02

0.09

10.55

10.44

0.11

101

Lake Cuyamaca
(Helix W.D.)

0.00

0.27

38.67

33.43

5.24

116

Lake Henshaw
(Vista I.D.)

0.00

0.16

31.98

26.19

5.79

122

Sources: National Weather Service, Helix Water District, Vista Irrigation District.

EXHIBIT A

MONTHLY WATER RESOURCES REPORT
Water Deliveries to Member Agencies
(acre-feet)

JUNE 2010
June
AGENCY
Carlsbad M.W.D.
Del Mar, City of
Escondido, City of
Fallbrook P.U.D.
Helix W.D.
Lakeside W.D.
National City, City of
Oceanside, City of
Olivenhain M.W.D.
Otay W.D.
Padre Dam M.W.D.
Pendleton Military Reservation
Poway, City of
Rainbow M.W.D.
Ramona M.W.D.
Rincon Del Diablo M.W.D.
San Diego, City of 1
San Dieguito W.D.
Santa Fe I.D.
South Bay I.D.
Vallecitos W.D.
Valley Center M.W.D.
Vista I.D.
Yuima M.W.D.
Deliveries To SDCWA Agencies 1
Deliveries To SDCWA Storage 2
TOTAL MEMBER AGENCY DELIVERIES

Deliveries To Other Agencies
Deliveries From SDCWA Storage

12 Months Ended June

2010
1,555.7
116.0
1,282.3
1,095.8
2,345.3
353.9
179.2
2,383.0
2,179.6
3,086.9
1,293.3
7.4
568.6
2,500.1
531.2
654.0
19,775.0
46.4
613.8
1,336.5
1,709.0
3,195.9
633.3
209.8

2009
1,557.1
117.3
1,275.1
1,259.9
4,758.1
343.4
177.3
2,646.9
1,915.8
2,900.7
1,263.6
6.6
1,471.0
2,387.2
683.6
637.3
16,136.3
138.3
491.2
1,284.1
1,593.2
3,041.3
785.0
179.4

2010
17,142.2
1,128.9
19,972.4
13,070.3
28,915.0
3,331.7
2,918.8
24,896.8
19,992.2
31,187.8
12,458.5
66.1
10,049.9
22,406.5
7,193.9
6,279.6
188,311.5
2,156.1
5,658.8
11,640.0
16,308.1
29,522.4
15,336.4
2,519.1

2009
19,867.1
1,202.0
21,350.9
15,367.0
46,902.8
3,883.3
4,462.9
30,396.6
23,455.0
34,718.3
14,653.3
83.3
14,382.4
26,250.7
8,232.6
7,470.9
204,055.6
3,836.6
8,080.7
17,262.9
19,107.1
34,781.0
15,668.4
2,344.8

47,652.0
0.0

47,049.7
1,765.3

492,463.0
1,305.4

577,816.2
22,083.8

47,652.0

45,284.4

491,157.6

555,732.4

68.0
0.0

74.0
0.0

765.9
0.0

859.3
0.0

1

May 2009 deliveries of 1,765.3 AF to SDCWA accounts include 1,603.0 AF to Helix W.D. and 162.3 AF to
city of San Diego reservoirs.
2

Deliveries to SDCWA storage accounts are deducted to calculate member agency deliveries.
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EXHIBIT B

MONTHLY WATER RESOURCES REPORT
Estimated Water Use by Member Agency
(acre-feet)

JUNE 2010
Imported
Source

Local
Sources

S.D.C.W.A.
AGENCY

2010

Carlsbad M.W.D.

2009

Surface
Water
2010
2009

June
Totals

Groundwater
2010

2009

Reclaimed
Water
2010
2009

2010

2009

1,704.7

1,643.1

0.0

0.0

0.0

0.0

481.0

416.2

2,185.7

2,059.3

116.0

117.3

0.0

0.0

0.0

0.0

11.4

11.8

127.4

129.1

1,270.8

1,191.3

1,611.9

1,047.5

0.0

0.0

72.7

35.5

2,955.4

2,274.3

1,413.8

1,352.0

0.0

0.0

0.0

0.0

59.7

72.3

1,473.5

1,424.3

2,447.4

3,134.6

794.0

7.6

1.8

18.2

0.0

0.0

3,243.2

3,160.4

Lakeside W.D.

353.9

343.4

0.0

0.0

57.0

49.5

0.0

0.0

410.9

392.9

National City, City of 2

174.8

167.3

0.0

0.0

253.6

261.3

0.0

0.0

428.4

428.6

2,383.0

2,646.9

0.0

0.0

464.9

144.9

0.0

0.0

2,847.9

2,791.8

Olivenhain M.W.D.

2,179.6

1,915.8

0.0

0.0

0.0

0.0

179.3

208.3

2,358.9

2,124.1

Otay W.D.

3,086.9

2,900.7

0.0

0.0

0.0

0.0

480.0

499.4

3,566.9

3,400.1

Padre Dam M.W.D.

1,310.7

1,246.4

0.0

0.0

0.0

0.0

75.2

110.2

1,385.9

1,356.6

75.4

80.6

0.0

0.0

700.0

740.4

118.0

120.0

893.4

941.0

Poway, City of

1,243.7

1,119.5

0.0

14.0

0.0

0.0

0.0

0.0

1,243.7

1,133.5

Rainbow M.W.D.

2,378.1

2,470.2

0.0

0.0

0.0

0.0

0.0

0.0

2,378.1

2,470.2

Ramona M.W.D.

660.0

644.3

0.0

0.0

0.0

0.0

121.2

90.8

781.2

735.1

Del Mar, City of
Escondido, City of
Fallbrook P.U.D.

1

Helix W.D.

Oceanside, City of

2

Pendleton Military Reservation3

Rincon Del Diablo M.W.D.

654.0

637.3

0.0

0.0

0.0

0.0

222.3

241.6

876.3

878.9

San Diego, City of

18,553.8

16,121.6

14.5

1,350.7

64.6

0.0

500.0

573.7

19,132.9

18,046.0

San Dieguito W.D.

46.4

138.3

610.4

488.8

0.0

0.0

64.3

69.4

721.1

696.5

Santa Fe I.D.

616.2

491.2

628.4

656.7

0.0

0.0

110.7

104.8

1,355.3

1,252.7

South Bay I.D.2

1,303.4

1,211.2

0.0

0.0

197.1

205.9

0.0

0.0

1,500.5

1,417.1

Vallecitos W.D.

1,746.1

1,530.4

0.0

0.0

0.0

0.0

0.0

0.0

1,746.1

1,530.4

Valley Center M.W.D.

3,195.9

3,041.3

0.0

0.0

0.0

0.0

34.0

33.4

3,229.9

3,074.7

633.3

785.0

1,295.3

1,000.6

0.0

0.0

0.0

0.0

1,928.6

1,785.6

Vista I.D.
Yuima M.W.D.
TOTAL USE
PERCENT CHANGE
1

209.8

179.4

0.0

0.0

77.1

141.2

0.0

0.0

286.9

320.6

47,757.7

45,109.1

4,954.5

4,565.9

1,816.1

1,561.4

2,529.8

2,587.4

57,058.1

53,823.8

6%

De Luz figures included in Fallbrook P.U.D. total.
Brackish groundwater use included in groundwater totals.
3
Pendleton's imported water use includes water delivered by South Coast Water District.

2
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9%

16%

-2%

6%

EXHIBIT C

MONTHLY WATER RESOURCES REPORT
Reservoir Storage
(acre-feet)

JUNE 2010
% of
MEMBER AGENCY

Reservoir

Carlsbad M.W.D.

Maerkle

Capacity

JUNE 2010 Capacity

% of
JUNE 2009 Capacity

Change
During Month

600

328

55%

428

71%

Dixon

2,606

2,392

92%

2,433

93%

27

Wohlford

6,506
9,112

2,460
4,852

38%
53%

2,222
4,655

34%
51%

(169)
(142)

Fallbrook P.U.D.

Red Mountain

1,335

764

57%

981

74%

(253)

Helix W.D.

Cuyamaca

8,195

844

10%

800

10%

(54)

9,790
17,985

8,964
9,808

92%
55%

9,029
9,829

92%
55%

23
(31)

3,330

2,333

70%

3,270

98%

(607)

625

188

30%

175

28%

24

465
1,090

84
272

18%
25%

52
227

11%
21%

45
69

Escondido, City of

1

Subtotal

Jennings
Subtotal
Poway, City of

Poway

Rainbow M.W.D.

Beck
Morro Hill

Subtotal
Ramona M.W.D.
San Diego, City of

2

(161)

Ramona

12,000

3,624

30%

3,327

28%

(165)

Barrett

37,947

33,470

88%

26,498

70%

(193)

El Capitan

112,807

65,662

58%

51,254

45%

(1,160)

Hodges

30,251

17,304

57%

17,267

57%

(1,362)

Lower Otay

49,510

30,453

62%

28,436

57%

Miramar

7,184

5,452

76%

5,479

76%

(42)

Morena

50,206

8,613

17%

6,246

12%

(229)

Murray

283

4,818

3,575

74%

4,114

85%

76

San Vicente

89,312

23,324

26%

21,923

25%

(139)

Sutherland

29,684
411,719

9,381
197,234

32%
48%

3,715
164,932

13%
40%

43
(2,722)

Subtotal
San Dieguito W.D./Santa Fe I.D.

San Dieguito

883

832

94%

756

86%

6

Sweetwater Authority

Loveland

25,400

14,703

58%

11,509

45%

77

Sweetwater

28,079
53,479

12,243
26,946

44%
50%

5,337
16,846

19%
32%

(151)
(74)

Subtotal
Valley Center M.W.D.
Vista I.D. 3

Turner
Henshaw

MEMBER AGENCY TOTAL
WATER IN STORAGE

SDCWA Accounts (Source: CWA
Monthly Storage Reports)

1,612

1,553

96%

1,563

97%

(59)

51,774

12,259

24%

5,772

11%

(2,261)

564,919

260,805

46%

212,587

38%

(6,400)

13,943
6,247
13,386
6,493
40,068

El Capitan
Lower Otay
San Vicente
Sweetwater

Subtotal
TOTAL WATER
IN STORAGE

15,382
7,058
13,812
7,918
44,169

(92)
(77)
(298)
(122)
(589)

564,919

300,873

53%

256,756

45%

(6,989)

44,264
800,000
3,537,600

41,337
425,372
2,719,225

93%
53%
77%

39,132
345,398
2,057,141

88%
43%
58%

(284)
28,143
225,643

4,381,864

3,185,934

73%

2,441,671

56%

253,502

OTHER AGENCIES

Metropolitan Water District
State Water Project
TOTAL OTHER
WATER IN STORAGE
1

2

3

Skinner
Diamond Valley
Oroville

City of Escondido storage does not include water allocated to Escondido Mutual Water Company or its rights to a portion of the
unallocated water in Lake Henshaw.
Includes reserves subject to City's outstanding commitments to the San Dieguito W.D., and the California American Mutual
Water Company. SDCWA has storage contracts in City of San Diego reservoirs in the amount of 40,000 a.f. if capacity is available.
Vista I.D. storage includes both allocated and unallocated water in Lake Henshaw.
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EXHIBIT D

MONTHLY WATER RESOURCES REPORT
Estimated Tier 1 Deliveries to Member Agencies
(acre-feet)

Through June 2010
CY2010 Tier 1
1

AGENCY

Threshold
18,228.5
1,408.3
23,496.9
11,716.9
38,421.4
4,718.2
28,848.1
18,876.4
32,173.0
14,310.8
1,141.3
13,563.8
23,470.5
8,067.0
7,307.0
215,438.4
4,692.0
7,882.8
13,094.7
14,476.9
24,801.0
17,550.5
94.0
543,778.4

Carlsbad M.W.D.
Del Mar, City of
Escondido, City of
Fallbrook P.U.D.
Helix W.D.
Lakeside M.W.D.
Oceanside, City of
Olivenhain M.W.D.
Otay W.D.
Padre Dam M.W.D.
Pendleton M.R./South Coast
Poway, City of
Rainbow M.W.D.
Ramona M.W.D.
Rincon Del Diablo M.W.D.
San Diego, City of
San Dieguito W.D.
Santa Fe I.D.
Sweetwater Authority
Vallecitos W.D.
Valley Center M.W.D.
Vista I.D.
Yuima M.W.D.
MEMBER AGENCY TOTAL
Less: QSA deliveries calendar year to date
3

Plus: CWA purchases for own account
Estimated Tier 1 deliveries calendar year to date

CYTD Firm
2

Deliveries
7,834.8
474.8
6,766.0
4,243.6
16,072.5
1,371.8
10,441.5
8,361.5
13,173.7
5,083.0
432.9
3,615.4
6,646.5
2,964.4
2,465.3
82,054.9
629.5
1,915.8
6,389.0
6,762.2
8,322.2
6,365.3
226.5
202,613.1

% of Tier 1
Threshold
43.0%
33.7%
28.8%
36.2%
41.8%
29.1%
36.2%
44.3%
40.9%
35.5%
37.9%
26.7%
28.3%
36.7%
33.7%
38.1%
13.4%
24.3%
48.8%
46.7%
33.6%
36.3%
241.0%
37.3%

(73,850.0)
1,064.5
129,827.6

1

23.9%

Tier 1 threshold is equal to all firm deliveries up to 90% of a member agency's historic maximum year firm demand. (Does not yet
include Calendar Year 2010 IAWP opt-out demands.)
2

Firm deliveries are net of IAWP certifications received.

3

Includes forced deliveries and deliveries made through temporary carryover storage agreements.
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EXHIBIT E

MONTHLY WATER RESOURCES REPORT
Summary of Water Authority Member Agency Operations
JUNE 2010

Member Agency Deliveries (AF)
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JUNE 2010
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12 Month Average

